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PREFACE. 


In presenting the few following pages to the public, the author con- 
ceives that no just offence can be taken for his having attempted to 
add one nnore stepping-stone to those that are already placed in the 
path of the inexperienced, but inquiring student, for the purpose of 
facilitating his ascent to the more extensive and abstruse researches 
in that department of the profession which forms the consideration of 
this 'little work. The want, which is so frequently lamented in the 
commencement of this part of the law student's labours, of some 
epitomized publication, wherein the leading doctrines and practice of 
equity are so concentrated as to give at one view the whole scope of 
the subject, often induces him to sketch out for himself a plan of 
every work of authority to which he may have recourse during the 
progress of his studies; but inasmuch as these books principally 
relate' to one single branch or other of equity, without combining in 
them the entire system of equitable jurisprudence, they appear, not- 
withstanding their great and intrinsic merit, too voluminous and 
mighty for the memory of a mere tyro, who is seeking to condense 
by some analytical contrivance the principles and practice of the 
court, before he enters at large upon the more profound and scientific 
study of his profession. The reason of the inaaequacy of such works 
to meet the immediate exigencies^ of the student, is obvious — that they 
are written for the direction and information of the skilful and apt 
practitioner, or learned advocate, rather than the uninstructed pupil; 
and thus the latter, without posrsessihg any clear notions of even the 
rudiments of the subject, is at once brought into contact with the 
niceties and subtle reasonings of the practised mind, addressing itself 
to minds equally matured. The object of these few pages is there- 
fore, to give the student such a general survey or outline of thetheory 
and practice of the Courts of Equity, as to enable him so^to acquaint 
himself \vith the subject, as not to feel his energies damped when 
called upon to engage in the more subtle and minute researches into 
its separate and distinct branches. Nothing can be more dishearten- 
ing to the uninitiated in any science, than to be confined down to the 
dry task of becoming acqainted with one particular isolated portion 
of it, previous to his being furnished with its general principles, and 
the relative bearing which one part has to the other. It is surely 
time enough to obtain a knowledge of the various cities or towns of 
any particular country, after one has become acquainted with the 
four quarters of the globe — that quarter in which the identical coun- 
try is situated, and the position which it holds with respect to neigh- 
bouring nations. Every student feels anxious to possess himself with 
a general sketch of his study, before he sits down to grapple with its 
parts in detail — to have in fact such a comprehensive notion of the 
whole matter as to be able to answer any fair and general question 
relating thereto, whenever necessity or occasion may require. It is 
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for this purpose that the author has presumed to address this little 
work to the rising members of the profession, in the anticipation that 
it will not only assist them in their inquiries prior to being admitted 
into fellowship with the acknowledged members of the law, but will 
also prove a kind of vade mecum, whilst engaged in the active duties 
of their calling. 

It must, however, be distinctly understood, that these suggestions 
i»re by no means intended to supersede all further inquiry into the sub- 
ject of w>hich they profess to treat ; the main object of the authpv 
being father to facilitate and clear the way for a more extensive 
exafnination, in other words to aSbrd the student such a knowledge 
of the equitable jjjrisdiction,. as will induce him to follow out the! 
poiats, many of which are but slightly hinted at, and thereby enabto 
him by. an easier course to arrive at s^ fair and creditable position 
among the numerous nr^erhbers of the legal profession. 

To the practised lawyer or experienced solicitor, all works of ai^ 
elem^trtary character can offer but very few attractions; should tbi» 
little publication, therefore, by chance fall into the hands of some vet- 
eran of the profession, who has passed through many a hard-fought 
causCr and who would for that very reason be inclined to toss it 
aside, because it presumed to teach him that which healready knowSf 
such an one is eftrnesily entreated to restrain his indignation and mod- 
erate his anger, until he has carefully perused the title-page, and he 
will instantly perceive that in reality it does not address itself to him. 
He will see, moreover, nothing in the title-page which ought to rouse 
his contempt ; for the author has neither presumed to call it by the 
portentious names of "a work/' or " a treatise," or "an inquiry," 
(unless indeed qualified by some adjective of diminution,) whereby 
the reader may be misled under an appalling idea of seven or eight 
hundred pages» but simply what it is, i. e. " an outline," which chiefly 
interests such of the junior members of the law as are anxiously pre- 
paring themselves previous to their taking a part in the n^re onerous 
and responsible dotiea which they will ultimately be called upon to 
fulfil 


INTRODUCTION- 


Bbforb directing the student's attention to that which is to form the 
subject of this present little work, it may be necessary to take a short 
survey of the principal officers of the High Court of Chancery, and 
their respective duties; and for this purpose we must first observe, as 
we shall hereafter more fully have occasion to explain, that the Court 
of Chancery consists of two jurisdictions^ the one called the Ordinary 
and the other the Extraordinary Jurisdiction. In the former, (which 
is also denominated the petty bag side,) the proceedings are conducted 
according to the common and statute law. In the latter they are 
r^ulatecT according to the rules and maxims of equity. Our inquiry 
will relate principally to the equity side of the court, or in other words 
its extraordinary jurisdiction. 

There are at present three judges belonging to the Court of Chan* 
eery, each however sitting to administer justice in his own proper 
court. The chief of these is the Lord Chancellor, next to him is the 
Master of the Rolls, and lastly the Yice'Chancellor. 

The Lord CHAifOELLOR(a) is the highest judicial officer in the realm , 
and is styled the Lord High Chancellor of Great Britain. He is 
invested with the office by delivery to him of the Great Seal by the 
king, and by taking his oath. He is one of the Privy Coubcil by his 
office^ and prolocutor of the House of Lords by prescription. He 
takes precedence of all temporal peers, and is patron of the king's 
livings under a certain value ; from his having the custody of the 
Great Seal he is frequently called, in the older reports the Lord 
Keeper. His office is determinable at the king's pleasure or the re- 
delivery of the Great Seal. 

Whenever a vacancy occurs in the chancellorship, the duties of 
that office are discharged by commissioners appointed by the crown, 
and the Seal is then said to be in commission. The custody of the 
Great Seal is intrusted to the chief of the persons thus constituted by 
the king, who are styled the '* Lords Commissioners of the Great 
Seal.'' Thus it happened lately, during a short period at the com- 
mencement of the present administration, that thq Seal was held by 
a commission. 

Thb Mastjbr or ths Rolls is appointed by the king by patent, and 
may hold his office for life. He exercises a distinct jurisdiction in a 

(a) Mr. Justice Blackstone, who umially waxes warm at the bare mention cf the Pope 
and the Catholic Charch, endeavours to show that we are indebted to the pride of the latter 
for our highest judicial functionary/ He first derives the office and name of Chancellor 
from the courts of the Roman emperors, • where it signified a scribe or secretary, who 
becanae afterwards invested with certain judicial powers and superiotendency over the rest 
of the officers of the prince, and then states, that from the Roman empire it passed to the 
Roman church, ever emulous of imperial state ; and hence every bishop has to Ihis day his 
Cbanoellor, the principal judge of bis consistory. And when the modern kingdoms of 
Europe were established upon the ruins of the empire, almost every state preserved its 
Chancellor, with difiTerent jurisdictions and dignities. Being formerly usually an ecclesias- 
tic, and presiding over the Royal Chapel, he became keeper of the king*s conscience. (B. 
3. 47.) 
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separate court, called the Rolls. He raDks next after the Lord Chief 
Justice of the King's Bench, and is thus the third judicial character 
in the state. His jurisdiction extends to tl^e hearing and determining 
originally all matters cognizable m the chancellor's court, except i 

cases in lunacy and bankruptcy, (3 Geo. 2, c. 30.) The Master of t 

th)e Rolls has the custody of the records of chancery, and is chief 
clerk of the petty bag office. 

Formerly every thing that was presented to the Master of the Rolls 
for his decision (excepting the bearing of causes) was brought before 
him by petition. But now by a recent statute, (3 & 4 W. 4, c. 94,) 
he is empowered to hear and determine all such motions, pleas, or 
demurrers arising in or filed in causes depending in the High Court 
of Chancery, as shall be duly set down for bearing before him. 

The decrees of the Master of tbe Rolls must be signed by the chan« 
cellor previous to their being enrolled. 

Thk Viob-Ch^vcellor of England ts appointed by the crown 
under letters-patent. The office of Vice-Chancellor, which is com- 
paratively of modern date, was created by the st. 53 Geo. 3, c. 24, 
and is held during good behaviour. The duties of the Vice-Chan- 
cellor are to hear and determine all causes, matters and things 
depending in the Court of Chancery, either as a court of law, or as a 
court of equity, or as incident to any ministerial office of the said 
court, or which have been or shall be submitted to the jurisdiction of 
such court. His office is ancillary to that of the Chancellor, for be 
is by the provisions of the above statute to sit for his lordship in his 
absence, or whenever he is by him called upon so to do, or in a sepa- ^ 

rate court whether the Chancellor be sitting or not. He ranks next 1 

in precedence to the Master of the Rolls. 

>, Masters m Ordiitart in Chakoery consist of twelve In number, at 
the head of whom is the Master of the Rolls. The duly of every 
Master is to execute the orders of the Court of Chancery, upon 
references made to them by the court, acting either in exercise of its 
original jurisdiction or under any act of parliament, or by the Lord 
Chancellor or Vice-Chancellor, in lunacies or bankruptcies, and by 
reports in writing to certify in what manner they have executed such 
orders* Each Master executes the orders of reference made without 
the interference of any other Master. 

The duties of the Masters in Chancery are somewhat increased by 
tbe8&4 W.4,c08,8. la 

The matters which are made the subject of reference to the Mas- 
ter are so numerous as to render it impossible to detail th&m with any 
degree of accuracy, as they are as varied as the subjects which are 
made cognizable by the court ; but the reader will find a general state- 
ment of those heads of reference in tblst part of the subject which 
treats of proceedings in the Master's office, (p. 195.) 

Masters Extraordinary in Chanobrt. — The duties of these func- 
tionaries consist in taking affidavits and the acknowledgment of 
deeds in the country, and by one of Lord Clarendon's orders they are 
prohibited from doing any act relating to their office within twenty 
miles of London. 

The Acoountant-Gbnbral. — This officer was first appointed by 
the St. 12 Geo. 1, c. 32, and stands in the situation of the Master and 
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Usher of the court. This statute among other things directed that 
there should be one person appointed by the Court of Chancery to 
perform all such matters relation to the delivery of the suitor's money 
and effects into the bank, and talsing them out of the bank, and the 
keeping the accounts with the bank^ and all other matters relating 
thereto as were done bv the Master and Usher; such officer to be 
called the Accountant-General of the Court of Chancery, and to hold 
his office during the pleasure of the court. 

The governor and company of the Bank of England have the 
general custody of the efiects of the suitors of the Court of Chan- 
cery, as the bankers of the court, subject to the orders of the court. 
These effects consist of cash, stock, exchequer bills, India bonds, 
shar^ in public companies, and specific articles deposited; all these 
effects are placed in the bank iti the name of the Accountant-Generiil, 
but he does not receive any of (he suitor's money or effects into his 
own custody, but his duty is to keep an atscount with the bank accord- 
ing to the several causes. The dividerlds and interest of the several 
stocks, Indian bonds, and other securities, are received by the bank 
as they become due, under a power of attorney from the Accountant- 
General, and placed to the credit of the causes and accounts to which 
they respectively belong. 

For each sum of money to be received by the bank, the Account- 
ant-General signs a certificate mentioning the order, report, or act of 
parliament under the authority of which tlie person named in the cer- 
tificate is to pay the sum therein specified, and directing it to be 
placed to his account as Accountant-Genefal, to the credit of the par- 
ticuhr cause or account mentioned; When the party paying in the 
money, or his solicitor, brings into the Accountant-General's office a 
^certificate from the bank of such payment having been made, the 
Accountant-General signs another certificate of such payment, and 
Annexes it to the bank certificate for the purpose of being entered in 
Jthe report office. 

ExAMtiTBRs.** Their duties ar«e to receive all interrogatories for the 
examhiation and cross-examination of witnesses in any cause in the 
Court of Chancery, and to examine and^ross-examine such witnes- 
ses ;. to prepare the depositions of such witnesses in writing, and to 
read over such depositions to the witnesses, previously to their sign- 
ing the same ; to certify in writing the different documents deposed to 
by the witnesses on their examination ; to sign notices for the attend* 
ance of witnesses, to be served with subpcenas ; to grant certificates 
that interrogatories are or are not filed, and that witnesses have or 
have not attended for examination, and such other certificates as 
occasion may require. Rep« p. 42. 

Six Clerks.— The duties of the Six Clerks are to receive and file 
all bills, answers, replications, and other records in all causes on the 
equity side of the Court of Chancery, and to enter memoranda of 
them in books, from which they are to certify to the court, as occa- 
sion may require, the state of the proceeding in cases. They si^n all 
copies of pleadings made by the sworn clerks and waiting clerks, 
after seeing that the originals are regularly filed ; after every term 
they present to be set down the causes ready for hearing in the 
ensuing term, either before the Lord Chancellor or the Master of the 
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Rolls. They examine and sign dockets of decrees add dismissions 
prepared for enrolment, and see that the records and orders be duly- 
filed apd entered, which they certify previously to the presentation of 
doquets to the Lord Chancellor, the Master of the Rolls, or the Vice- 
Chancellor, for signature. 

To the Six Clerks is entrusted all the records in their office which 
remain in their studies for the space of six terms, for the sworn clerks 
and waiting clerks to resort to without fee. Rep. p. 45. 

Besides these various officers of the court whose duties are more 
important, there are others of an inferior and subordinate character, 
which are not necessary to be enumerated here. 

New Orders. — ^It may not be improper to mention in this place, 
that in the month of April, 1828, a New Set of Orders, consisting of 
eighty-one in number, were issued under the sanction and direction 
of the Lord Chancellor, the Master of the Rolls, and the Vice-Chan- 
cellor, for the better r^ulating the conduct of suits. These are 
referred to by the initials N. O. 

In November, 1831, it was directed that these Orders should be 
amended as to Numbers. 6, 18, 16, 17, 18, 19, 24 and 76, in manner 
as therein directed. These amended orders are referred to by the 
letters N.N. O. 

But as it was found expedient that certain further orders for regu- 
lating the practice of the Court of Chancery should be added to tho^se 
which were published in November then last, and that thereupon cer- 
tain alterations should be made in the said orders ; and that it wag 
also expedient that the whole of the said New Orders should be em- 
bodied together under the act of 3 & 4 Wm. 4, intituled^ *^ An act for 
the regulation of the proceedings and practice of certain offices of 
the High Court of Chancery,", it was declared and directeid by the 
Lord High Chancellor, with the concurrence of the Master of the 
Rolls and Vice-chancellor, that from and after the 10th of January, 
1834, the Orders therein mentioned fron;i No. 1 to 36, both inclusive, 
should be considered as substituted for those of 26th November then 
last. 
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PART I. 

GEjrBRAl. OBSBRVATIOirS OS lE/iVnY. 

CHAPTER I. 

It * 

' * . • ' ' 

liv a rade and half-civilized age, when as yet coipmercial successes 
had not brought amongst lis their invariable attendants, luxury and 
refinennent, the few leading principles which regulated our courts of 
justice were found sufficient for all ordinary transaction^ then claim- 
mg their cognizance ; but when trade and commerce and pther simi- 
lar pursuits had introduced a system of life becoming every day more 
and more complicated and ramified, calling for a multitude of reme- 
dies proportioned to the increase of rightis and injuries arising there- 
from, these courts of justice were found inadequate for the purpose« 
and it was soon discovered 'that there existed rights for which they 
offered no protection, and injuries which they could not redress* 
Coop. p. 27. Thus it has been *found in the hislbry of j- ^ -• 
most countries^ that, although the object of legislators in I- J 

framing their laws has been as much to establish such a system as 
could provide for the growing, as the then existent wants of a com- 
munity, yet no positive enactments^ however deliberately iind 
maturely considered and well adapted for this object, could provide 
for the exigencies daily arising amongst an increasingly populous and 
enterprising people. Thus it is that systems . in accordance with the 
principles of natural and universal justice have sprung up supplying 
the deficiencies, guiding and assisting the administration of positive 
]aw, and offering redress where from its nature it could give none, 
and this judging according to natural justice, is defined to be judging 
according to equity. Mitf. PI. 3. Such a tribunal as a vXmri of 
equity being so admirably adapted for the purpose of granting com- 
plete justice, exists under ;some modifications in almost every civilized 
country. In Rome it was eminently conspicuous in the office of 
praetor, who. was called upon to decide according to the written or 
positive law, and give judgment according to equity and conscience 
where a rigid adherence to the strict letter of the law would work a 
hardship or injustice. But the chief distinction between the praetor's 
tribunal and that which is called the extraordinary court of equity, is. 

May, 1843.— W 
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that at Rome there was no separation of the legal from the equitable 
jurisdiction, the same judge pronounced the law or equitable sentence 
r •S 1 ^^^^ ^^^ same tribunal. The court of session in *Seot« 
*- -' land is a court of eouity as well as a court of law. My. 

& Cr. Vol. 2, 732* In Enclana the cpurts for the administration of 
law and equity are perfectly distinct, and in this instance it would 
seem we difler from every other country whatever. 61. B. 3, p. 50. 
^ Equity is defined by St. Germaioe to be " a right wisenes that con- 
sidereth all the particular circumstances of the deede, the which also 
is tempered with the sweetnes of mercy, and such an equity must 
always be observed in every law of man, and in every general rule 
thereof, to temper and mitigate the law.^^ Doc. and Stu. Dia. 1 Ch. 
16. But whatever may have been the notions of former ages respect- 
ing the powers of an equitable judge in deciding according to the 
dictates of his own conscience, as to what appeared to him to be 
reasonable and just, it is certain that the rules of eouity, as observed 
in the administration of justice in the court of chancery in more 
modern times, are not left to the various and conflicting opinions of 
its presiding judges, but are governed by a system of tried, fixed, and 
well-grounded principles. 

Equity, as administered in our court&of chancery, is no noore than 
such a measure of justice as would be aflbrded in our courts of 
common law, were it not from their imperfect manner of giving 
redress. The constitution and machinery of those courts having been 
formed in a rude and unpolished era, however well adapted to meet 
the exigencies of that periodvas we have observed, were by no means 
f «4 1 aclequate to afibrd relief in all the varied *and multiplied 
^ ^ cases which a more refined and artificial age has intro- 

duced. Our courts of common law, as they appear to have grown 
out of universal consent and immemorial usage, are based upon sueh 
principles of reason as would aflTord a remedy in every instance of 
rojury or fraud, but they lack those means which a court of equity 
possesses, and which is therefore resorted to for the purpose of car- 
rying out the intention of the common law, and thus we find that 
whenever relief may be had at law, the suitor is driven to seek it in 
an ordinary court of judicature, unless where it happens that the 
courts of law and equity have a concurrent jurisdiction, and thus 
some writers have defined equity to be a supplement of a defective 
law, deciding according to the will or supposed intention of the law- 
giver, which he was not able or not willing to express. Aristotle 
calls it a species of justice distinct from what is written, which may 
happen either contrary to the design and inclination of the lawgiver, 
or with his consent. In the former instance, where a number of 
particular facts may escape his knowledge, in the other, when he 
perhaps may be conusant thereof, but on account of their variety he 
IS not willing to enumerate them, (Arist. 1 Rhet. 14,) so in the civil 
law, ** In omnibqs quidem, maxime tamen in jure, soquitas spectanda 
est :'' (D. 50^ 17. 90 :) what that equity consisted in, and the action by 
which it was sought to be obtained, it was left for the praetor to 
decide, where the law itsdf to which it had reference existed, for in 
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regard to the lex Aquilja *it is said» ** eas actiones quas r «e -i 
legibus proditaoi sunt, si lex justa et nece^saria sit, suppiet >- J 

praetor in eo quod legi deest." D. 19. 5. 11. 

The jurisdiction of the court of chancery comprises various 
braaches wherein its authority is eicercised. The nnost important 
one which as a court of equity it exercisesr is denominated its extra- 
ordinary jurisdiction in contradistinction to its ordinary jurisdiction. 


♦CHAPTER II. [ •S ] 

THE VARIOUS BRAlTCHfiS OF THE COURT OF CHANCERT. 

Evert matter <leterminable by the chancellor in the court of 
chancery may be classed under one or the other of the following 
heads :^*-l. The common law jurisdiction. 2. The statutary juris* 
diction. 3. The specially. delegated jurisdiction. 4.. The equity 
jurisdiction. , 

The latter jurisdiction is the most important, and more in unison 
with the principles which gave rise to the establishment of such a 
court as the court of chancery. 

I. By the mmmon law the chancellor is invested with various pow«< 
ers. He is privy counsellor and speaker of the house of lords. He 
exercises patronage over all the king's livings under the value of 
twenty marks a year in the king's books. 3S Edw. 3, c. 3, & 13 
£dw. 4) c. 3, iS^Hen. 4, c. 80 He is conservitor of the peace, and 
has the right of appointing justices of the peace throughout the king* 
dom. Bl. Com. 3, p. 48; Lambard's Just, p. 28. It is the duty of 
the chancellor to summons parliament by issuing his writs, whilst all 
acts of parliament are enrolled and deposited in chancery. 

Those branches of the common law jurisdiction of the r . ^. ^ 
♦court of chancery which have been made the subject of I- -» 

discussion in thecogrt relating chiefly to its ministerial offices, and 
the privileges of its officers, are generally considered under three 
heads : — 

1. The nomination, &c. of the officers of the the court, such as the 
masters in chancery^ and cursitors, who are nominated, admittedf 
and sworn by the chancellor. 

2. Proceedings in the petty bag office where the chancellor holds 
pleas scire facias to repeal the king's letters-patent, and on petitions 
of tight monstrans de droit, trii verses of office^ scire. faqias upon 
recognizances, executions upon statutes, &c., which being registered 
in this court, the process issued out of the same, made returnable 
there, and entered iu the office denominated the petty bag. In this 
court also may be brought any personal action by or agaiast any 
officer of the Court of chancery in respect of his service or attend* 
ance. Madd. Ch. P. V, 1. 4. 

3. The ordering of writs to be made out by the cursitors. The 
chancellor by the common law has the power of issuing all original 
writs, which are returnable into the queen's bench or common pleas : 
if returnable in the latter, the original writ may relate to actions real 


20 goldsoiith's bquitt. 

or personal. The writs(a) returnable in the king's bench were, (see 
3 & 4 Wm. 4, c. 27, & 36,) 1. Assizes dc novel disseisin. 2. Writs 
r *8 1 '^"'^^^d upon a supposed personal wrong or force, ♦such 
•• J as trespass vi et armist ejectione custodits, ravishment of 

ward, ejectione firmce vi laica. 3. Writs or suits on behalf of ttje 
king. 4. Writs of quare impedit, quare non admisit, ^c. 5. Writs 
of replevin. 6. Actions of conspiracy, actions upon the case, and 
all writs in personal actions except account, covenant, debt, detinue, 
and sometimes writs of annuity. ' 

II. Under thb statutary jyaisoicTioir, or that jurisdiction which 
is derived entirely frorh acts of parliament, were, till very recently, 
comprehended the Court of Delegates — a Commission of Review^ and 
Bankruptcy, ' - 

The court of delegates is the great court of appeal iq all ecclesiasti- 
cal matters, wherein the judges, being composed of lords spiritual 
and temporal, judges of the court at Westminster, and doctors of the 
civil law, are appointed by the king's commission under the great 
seal, and issuing out of chancery, to represent his perison, and to hear 
all appeals made to him under and by virtue of the statute of 25 Hen. 
8, c. 19, instead of appealing to the pope, as was the case in all ques- 
tions arising out of the canon or ecclesiastical law ; or when4)ersons 
had felt themselves aggrieved by a sentence in the ecclesiastical 
court, which practice of lippealing to the papal chair continued more 
or less from the reign of King Stephen to the above statute, when the 
ecclesiastical jurisdiction of the pope was transferred to the king aa 
head of the church. Bl. V. S, p. 66, Madd^ V. 2. 586. 
p ^Q 1 A commission of review is only granted by the king 
*■ J *in very special cases, to revise the sentence of the 

court of delegates, as no appeal lies from that court to the house of 
lords. This authority is annexed to the crown by the same statute 
of Henry 8th, when the church made an exchange of heads — thd 
pope having in like manner received the right of granting such com- 
mission of review. 

Bankruptcy was another branch of the lord chancellor's jurisdic*' 
lion, derived solely from the legislature, as by the common law the 
term bankrupt is unknown ; although the cessio bonorum of the civil 
law (Inst. L. 4, T. 6, § 40,) by which a man surrendered all his goods 
to be divided among his creditors might have been some guide to the 
legislators in framing their first acts on bankruptcy. 

The first statute concerning bankrupts was 34 & 35 Hen* 8, c# 4, 
whereby the lord chancellor, the chief justices, and other? therein 
named, were empowered to sell and distribute the property of persons 
who had obtained the goods of others, and afterwards fled or kept 
his house, without respect to the rank, trade, or profession of the 
debtor himself. This statute, however, was materially altered by 
Stat. IS Eliz. c. 7; which confined bankruptcy to such persons only 
as have used the trade of merchandize in gross or retail, or have 
sought their living by buying and selling. This was proceeding a 
considerable way on behalf of creditors. But as trade and commerce 

(a) The St. 2 Wm. 4tfa, nsuallj called the ** uniformity of process act** virtaallj annulled 
all original writs in personal actionsv^ 
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continued to flourish in England, it was found expedient to amend the 
]aws of ^bankrupts, and thus statute after statute was r ^.q ^ 
passed, upon which the whole system of our bankruptcy ^ -' 

laws was erected, and which formed $uch an ipnportant and extensive 
branch of the chancellor's jurisdiction until 1 & S Wm. 4, c. 56, 
was passed, whereby the jurisdiction fornoerly exercised by the per- 
son holding the great seal in bankruptcy was, except in cases of 
appeal, transferred to a distinct tribunal, styled a court of review ; 
but the fiat is in the first instance granted by the lord chancellor, and 
in cases of appeal he has still a substantive power. Mort. & Ayr. 
Pr. in Bank, 398 ; ex pa^te Keys, 3 Dea. & Chit. ' 

III. The spsoiALEY oeleoatbd jurisdiotion is that which concerns 
the administration of- idiots' and lunatics' estates. It is a special 
commission under a warrant of the king's sign manuel, who, as gea- 
eral conser vitor of his peojrle, has authority over idiots and lupaiics, 
and the care of their estates. The warrant is countersigned by the 
lords of the treasury, not directed to the court of chancery,, but some 
great ofBcer of the crown. It is not necessary that he. should be the 
person who hplds the great seal, although most usually given to him 
by the warrant in consideration of its being his duty as chancellor to 
issue commissions of lunacy and idiotcy. This warrant does not 
confer jurisdiction, but only a power of administration. If that 
power, therefore, is abused, or any wrong done, or error committed, 
the appeal is immediately to the king in council. (Oxenden v. Lord 
Compton, 2 Ves. jun. 71 ; *Wigg v; Tiler, 2 Dick. 662, r ^^^ ^ 
Madd. V. 2, 724.) This warrant is issued by the king L ^ 
to avoid solicitations and undue influence of parties seeking to become 
committees of the lunatic, it being formerly the custom of the crown 
to entrust him to the care of proper persons. Bl. B. 3, 427. 

Whatever doubts exist with respect to the origin of \he extraordi* 
nary jurisdiction by courts separate ^nd independent of the courts of 
common law, wherein the ordinary course of justice is usually admin- 
istered, or within what limits this jurisdiction was originally confined, 
it is certain that the extent of their powers and duties have from time 
to time gradually ripened, and are now settled down into a permanent 
and well-grounded authority* 

IV. The equitable jurisdictioiv of the court of chancery has been 
treated of under the following heads: — t. Accident and Mistake; 2^ 
Aceouat; 3. Fraud; 4. Infants; 6. Specific Performance of Agree- 
ments; 6. Trusts. (Madd. V. 1, 23.) 


PART IL 

The Equitable Jurisdiction of a Court of Chancery. 

♦CHAPTER I. [ ♦12 ] 

ACCIDENT AND MISTAKE. 

This useful branch of the chancellor's jurisdiction has been recog- 

w2 


23 goldsmith's CQuiTr, 

nized from an early period o( our legal history ; and perhaps the 
most ordinary cases in which application is made to a court of equity 
for relief in respect of accident is where a deed or instrument on 
which a title is founded happens to be lost or burnt, or where it has 
been cancelled by mistake. 

It seems that when only a discovery of a deed or instrument upon 
which the demand arises is sought, an affidavit of the loss is unneces* 
sary ; for it is presumed that no person who is in possession of the 
instrument would file a bill for a discovery of it, especially wnen the 
expense of a bill for discovery falls upon the plaintiff. But when 
relief is sought beyond the discovery, in consequence of the loss or 
r *l^ -.destruction of an instrument from *which the plaintiff 
I- -I derives his title, an affidavit of such loss must be annexed 

to> the bill; for the court will not permit a bare suggestion to support 
its jurisdiction in a matter in other respects clearly cognizable in a 
court of law, but will require a degree of proof of the ground on which 
it is sought to transfer the jlirisdiction from a common law court to 
a court ofequity, otherwise a demurrer will be allowed. (Mitf. p. 124, 
4th edit.) The averment which is inserted in every bill praying 
relief for the purpose of giving the court jurisdiction is not sufficienti 
as no bill is put in upon oath of the parties. 

A court of equity assumes a jurisdiction to relieve in cases of a 
palpable mistake in contracts in writing, as against frauds, and thus 
where an agreement has been entered mto for a valuable conriderC' 
tiojif equity will relieve against a mistake in the execution of \U{a) 

By the common law a conveyance by way of feofTment is not good 
unless accompanied by livery of seisin ; but equity will supply the 
defect of such imperfect conveyance. Madd. V. 1. 50. 

So equity will afford its aid for the purpose of eflectuating the 
intention of a party, where a man has manifested his intention of dis- 
posing of his estate, and mistakes the mode of doing it, provided the 
instrument is sufficiently valid to effectuate the intention of the party 
r *14 1 ^^^^*" ^^^ limits of legal demand. Thus, when a *person 
^ J making a feoflfment in fee neglects to convey by livery of 

seisin, equity, since it was evidently the intention of the party^to 
convey by the common law assurance, supplies the want of formality 
of livery ut res magis valeat quam pereat^ by decreeing (hat the con- 
veyance shall operate as a covenant to stand seized under the statute 
of uses. In like manner a bargain and sale enrolled when there has 
been a sufficient consideration, has been allowed to take effect as a 
covenant to stand seized to support the intention of the parties. Fonb. 
Eo. 47. 

Defects in the execution of powers, as also the defective surrender 
of copyholds have also been relieved against, especially where there 
has been a valuable consideration, (Chapman v. Gibson, 2 Bro. C. 
C. ^W») inducing the execution or surrender, or where the execu- 
tion of »lh|3 power has been intended in favour of younger children 
or a wife, who, in this respect, stand upon an equality with purchasers 
or creditors.(&) 

But the most usual case in which the court has been called upon 

(a) Goring ▼. Naj^h, J Atk. 188 ; Williams v. Codrington, 1 Ves. 514. 

(b) Wilkie v. Holtiie, 1 Dick. 165; Shaanont. Bradftrcet, 1 Sch. & Lef. 60; Harisgtoii 
V. Haste, 1 a». 131. 
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to afibrd its aid against mistake^ is the case of settlements executed 
Subsequent to marriage purporting to be made in execution of articles 
entered into before marriage. And thus, where in syuch cases the 
court is called upon to interpret articles which in their strict legal 
operation would create ti limitation in tail, it will look at the motive 
of the settler, and consider that he *intended rather to r #,g -i 
benefit the children of the marriage than the parties them- ^ -' 

selves. Therefore, where the words of the articles would by opera- 
tion of law create an estate tafi, and so give the parents a power to 
defeat the intention of the settler by barring the issue, equity will on 
the ground of a mistake decree a strict settlement and so frame the 
instrument that the main objects, namely, the issue of the marriage, 
shall not be defeated of the provision intended by the articles of set- 
tlement. Fearne Cont. Rem. p. 112. 

But the court will not reform a marriage settlement on the ground 
of mistake unless the evidence as to the mistake^ and the real inten-. 
tion of the parties, is perfectly clear and satisfactory. Marquess of 
Bradalbane v. The Marquess of Chandos, My. & Cr. V. 2, 740. 

It appears also that where both the contracting parlies have been 
led into an error, and the subject on which the mistake arose was 
from its nature doubtful at the time of the agreement, and neither of 
the parties were conusant of it^ equity will not give relief. Mortimer 
V. Capper, 1 Bro. C. C. 168. 

Equity will also lend its aid for the purpose of relieving against 
mistake in wills or other documents of a testamentary nature, espe- 
cially when the mistake is so evident as to show in itself that it ^as 
quite contrary to the intention of the testator. But it is said that 
where a court of equity interferes to rectify ia mistake in a will, it 
must be apparent on the face of the will; (Whitfield v. Clemment, I 
Meriv. 402;)and where the 'expressions made use of in r ^^^ -i 
the will are clear and positive, however their legal sense *- ^ 

may operate against the intention of the testator, equity cannot admit 
parol evidence to show the mistake and point out the true meaning 
of the testator. Thus, where in his will the testator has finally limited 
his estate without any reference to a further execution thereof by a 
conveyance, (Fearne Cont. Rem, p. 14a, 8th edit.) — that is, where 
there is nothing left to be done under the direction of the court in 
reference to the trust, it is called a trust executed, and the limitation 
of the estate must take its course at the common law; for as a testa- 
tor may give what estate he pleases so far as his power over the 
properly extends, when he has clearly and finally devised his estate 
by expressions carrying a certain unequivocal import — the court has 
no right to presume that he intended to convey his estate differently 
from what he has expressly declared. If, therefore, he direct his 
trustee to convey an estate to A. and the heirs of his body, (Legate 
V. Sewell, 1 P. Wms. 142,) A. takes th^ estate as a conveyance at 
common law — that is, an estate tail, and no evidence dehors the will 
can be admitted to prove the object of the testator was to give only 
a life estate to A. But when the trust is said to be executory ^ that is, 
where the testator has directed his trustees to conpey^ &c., and has 
clearly expressed his intention, or it may be clearly implied from the 
words of the will that he intended only to give a life estate in the first 
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r ^|,^ -I tenant, equity will in such a case by analogy to the *in- 
*• J stance of marriace articles, of which we have before 

spoken, interfere and mould the conveyance so as best to meet the 
intention of the testator, (Marryatt v. Townley, 1 Ves. ISC^and thus, 
instead ^f creating an entail, will limit the estate in strict settlement 
by giving only a bare estate for life with remainder to the issue in 
tail. 

The courts of equity have in many instances abated the rigour of 
the old and favourite maxim, '* Ignorantia juris non excusat," by 
holding that it was in regard to the public that ignorance cannot.be 
pleaded in excuse of crimes, but does not hold in civil cases. (Lans* 
downe v. liansdowne, M os. ^64.) And equity has in several instances 
relieved the party from the effects of a contract founded on a misap- 
prehension of law ; and Lord Thurlow once said that money paid on 
a mistaken notion of law might be set right at any length of time. 
Jones V. Morgan, 1 Bra C. 219. 


[ •IS ] *CHAPTER II. 

ACOOUirT. 

Although a party filing his bill in a court of equity in cases of an 
account, may be entitled to his remedy at common law, yet the advan- 
tages of proceeding inequity in almost all matters of this nature, have 
been so sensibly felt by a long and steady experience, that by degrees 
this court has obtained a concurrent jurisdiction with those of common 
law. It is said that the ground upon which equity first began to 
assume this power, was the difficulty of obtaining complete justice in 
the courts of common law, for although the action of account lies at 
common law, yet when the iaccounts are brought before the auditors 
of these courts there is so much diffidulty and delay in settling them, 
especially if they be long and intricate, that recourse is now sel^lom 
bad at law for that purpose; a court of equity having the advantage 
by its mode of proceeding being peculiarly adapted for the task of 
investigating matters of account as between adverse parties, and 
compelling the payment of whatever balance is found due to the party 
entitled. Mitf. p. 120, 4th edit. 

r #,Q -| *A right to account being founded on the s^me priii- 
*- '-' ciple whether at law or in equity, it follows that whenever 

a party cannot recover at law, he is generally remediless in a court 
of equity. 13 Ves, 278. 

A bill for an account may sometimes be filed between a trades^' 
man and his customer, especially where securities have been obtained 
from an extravagant inexperienced young man by means of misrep* 
reseiitation, (Lord Courtenay v^. Godshall, 9 Yes. 473,) and in a M:8w, 
14th December, 1791, in the court of exchequer, (Wellings v. Cooper) 
Lord Chief Justice Eyre expressed an opinion that dealings between 
a tradesman and his customer are the subject of account in a court 
of equity, not however, if their dealings have been confined to a single 
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payment, but where there had been a series of demand on one sidoi 
and payments on the oiher. 

A court of equity wilt not Entertain a suit if the subject be capable 
of proof and a matter of set-off nX law — because in general, where the 
party may have his remedy m a court of law, equity will not inter- 
fere. Thus, where as between landlord and tenant^ although the 
accounts are too varied and complicated to be taken at law, the tenant 
may file his bill for that purpose; yet if. the tenant's counter demand 
amount to a legal set-oflT, he will have no relief in equity. Townrow 
y. Benson, a Madd. Rep. 20a 

A bill for an account will also lie against a factor orr ^oa i 
*ht8 representatives on behalf of his principal unless the'- ^ 

factor be an infant. Smalley v. Smalley, I £q. Abr. 6. 

An heir for the purpose of filing a 1)111 in equity for an account, 
must aver upon the record that there exists an impediment to his 
recovering at law, and this averment must be capable of proof, as that 
the defendant has in his possession the title deeds necessary to main- 
tain his title, or alleging that there are outstanding terms which pre- 
vent his recovering at law, or any other obstacles which may prevent 
it; equity then directs the heir to bring an ejectment providing that 
the defendant shall not set up at law any term, whether satisfied or 
not These impediments being put out of the way, a trial is had before 
the proper tribunal, the parties then come back to the court of equitjr 
for the account, the title deeds, papers, &c. This process is called 
all equitable ejectment, and the bill an equitable bill. This method of 
proceeding is generally preferred to that of directing issues the grant- 
ins of which is discretionary with the court. Madd. V. 1. 89. 

We have before observed that where a party cannot recover at law 
he is without remedy at equity, the same principle holds in like manner 
where an account is directed to be taken o{ rents and profits of estates ; 
for as upon a legal title six years only of mesne profits arcTecoverable 
at law, so where a trust estate is recoverable in equity, the account of 
rents and profits is not allowed *to extend beyond six r ^^i 1 
3rears, (Stackhouse v. Barnston, 10 Ves. 469,) unless in *■ -* 

the case of an infant, where an account will be ordered from the 
time the infant's title accrued ; for every person entering on tho 
estate of an infant is considered as his guardian or bailiflf. Dormer 
V. Fortescue, 3 Atk. 130. An exception is also made where the 
plaintiff* has been kept out of possession by unfair means on the defends 
ant's part, such as misrepresentation, concealment or fraud. Bennet v« 
Whitehead, 2 P. Wms. 645. 

An account of partnership transactions is also a matter for the 
jurisdiction of a court of equity, and it seems not necessary now that 
the bill should for that purpose pray a dissolution of partnership, (Har- 
rison v. Armitage,4 Madd. Rep. 143,) although formerly held other- 
wise. 

Persons standing in the characters of agent, auditor, land-steward 
and manager, are liable to account with their respective employers: 
a bill for an account will also Ire on behalf of a legatee against an 
executor. And if an agent or bailiff has mixed the property of his 
principal with his own so as not to be capable of distinguishing 
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between the one and the other, he loses^ the whole, and this is in accords 
ance with the doctrine of the civil law. 

Although the statute of limitations be no bar to an open account, 
yet if all transactions between merchant and merchant have ceased 
r «Qo 1 above six years the statute *will prove a bar, (Barber v* 
*- J Barber, 18 Ves* 286,) and the court for the purpose of 

discouraging laches and neglect will lean in favour of the prQsecutioa 
against a stale demand from motives of public policy ; for notwith** 
standing time in itself does not operate to bar the right of a plaintiff 
to an account, yet where a party has slept upon bis right for a long 
time the very JForbearance presumes that either the plaintiff has been 
satisfied his claim, or that he intended to abaadon it. Sturt v% Mellisb, 
2 Atk. 610. 

It seems that the court will not. allow a stated account to be unra- 
velled, unless where fraud ;has been mixed up with it, (Vernon v« 
Yawdrey, 2 Atk. 119,) and error will be sufficient to open an account 
settled by arbitrators, provided specific errors be shown, and it seems 
necessary that errors should be specifically alleged in the bill to show 
the eourt there is sufficient reason for its being filed. The same prac* 
tice must be observed where it is merely sought to surcharge and fal- 
sify the aecounts, notwithstanding they contain the usual words "errors 
e:^cepted," (3 Bro. G. C. 266,) and where leave is |[iven to surcharge 
and falsify, the onus prpbandilieB on the party making the applicatioiv 


[ *23 ] •CHAPTER HI. 

FEAUD* 

SmoE the abolition of our English inquisition, the Star Chamber, 
(16 Car. 1, c. 10,) which in a great many instances took cognizance 
of fraudulent transactions and punished the guilty party, that most 
extensive province of jurisdiction, (namely) of examining and, relieving 
in all cases of fraud, has fallen principally if not almost exclusively 
upon a court of equity i for as a court of common law does not possess 
the means of sifting the fraud by fastening on the conscience of the 
fraudulent person, and purging him by oath, that office belongs to an 
equitable tribunal, which is peculiarly adapted by its constitution to 
attain that object. 

Equity takes cognizance of fraud only in a civil and not a criminal 
point of view^ and therefore it cannot punish the offender, as was.the 
case in the court of star chamber before it was put down. 

The jurisdiction of a court of equity in matters of frauds exercises 
itself in two ways — 1. To prevent fraud. 2. To redress fraud after it 
has been committed, 

r *'*4 1 *• *Under the former head we may reckon those cases 
«- * J wherein equity has interfei:ed from motives of policy to 
prevent the purchase of estates by persons invested with a fiduciary 
character from the parties for whom they hold, which transactions* 
although strictly honest, and but for the relative situation of the parties 
not to be impeached, yet, considering the influence likely to be pos- 
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cie«sed by the person intrufted with the property, his intimate know- 
ledge of the same and the dangerous temptation thereby presented to 
kiro» to use such influence and knowledge, for his own advantage,^ a 
court of equity watches with a jealous eye over the acts of a trusteci 
aiid willnot in such a case allow him to become a purchaser of any 

Srt of the trust estate. Ex parte Bennett, 10 Yes. 361 ; Ex parte 
organ, 13 Yes. 6. For equity, relying on the truth of the maxim, 
**JEknptor emit quam minimo potest, venditor vendit quam maximo 
potest,'' will consider the frailty of human nature, and that a person 
possessinff the opportunity of serving his own interests will be in 
danger of doing so at the expense of another, and it was said argU' 
endoy in the case of the York Buildings Company v. Mackenzie, 8 
Bro. P. C. 63, that the grounds on which that disqualification rests is 
no other than the principle which albws no person to be judge and 
party in the same cause. 

Lord Hardwicke, in Davidson v. Gardner, ^Chan. 21 July, 1743, 
MS.) said it had been laid down as a general rule, that p ^nr i 
where a ^trustee for persons not suijuris^ as infants and I- ^ 

feme coverts becomes both buyer and seller, the court will in nowise, 
be the circumstailces ever «o fair between the parties, establish a pm*' 
chase of that kind unless it be legitimated by the act of the court or 
some public act, from which exception it appears that trustees might 

Enrcbase the estate of infant cestuis que trust if the sale took place 
efore a master. Sug. Y. & P. 7 edit. 504. But even this except 
tion in favour of trustees was found to be prejudicial ; for within a 
few years after the last decision the same judge determined that a 
trustee could not even buy at a sale by auction.(a) So that a pur- 
chase by a trustee whether for adults or infants will be set aside, 
although the estate be sold under the direction of the court before a 
master or by public auction. 

If a trustee for sale of an estate for the benefit of an infant be desir* 
oua of becoming the purchaser, he must file a bill to carry the trust 
into execution, under the decree of the court, and then upon the sale 
apply for leave to purchaae upon offering to give more than any other 
per8on«(i^ 

The soKeilor of a trustee will not be allowed to purchase the trust 
estate. Downes v. Grazebrook, 3 Meriv. dOO. 

*With respect to an auctioneer it is said that Lord r ^qa i 
EldoD has expressed himself strongly against the validity *- ^ 

of a purchase made by him of the property he is employed to sell, 
and perhaps upon the principles which govern the case of trustees, 
the better opinion is that such a sale would be set aside. 

Although a court of equity watches over the conduct of solicitors 
and attorneys whilst managing the business of their clients, with the 
same jealous policy as not to permit him to purchase the property 
while it continues to be the object of litigation, yet when the relation- 
ship between them is at an end, and all apprehensions as to improper 

(a) Whclpdale ri Cookion, Reg. Lib. B. 1748, fbl 552, cited in Campbell t. Walker, 5 
Vet. jun. 6S2. (6) Ibid. 
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influence thereby cease to exist, a client may, from motives of gene- 
rosity, make over part of the property by a voluntary conveyance to 
his solicitor, as well as to any other person. Wells v. Middleton, 1 
Cox, 112; Wright v. Proud, 13 Ves. 118. 

In a transaction of this kind, however, the solicitor ought to take 
the precaution of severing the connection between himself and his 
client, and putting him (as it has been expressed) at arm's length, by 
calling in the aid of a third person, to act as agent to both parties; 
for, if this point of delicacy be not observed, equity will not be very 
punctilious, should inquiry arise, and the matter be brought into court 
r «27 1 ^^^ ^^ purpose of *being examined into and sifted out, and 
^ -l will at all events give the party costs. . Gibson v. Jeye% 

6 Yes. 277 ; Huguenin v. Baseley, 14 Yes. 300. 

The same motives of public policy which induces the courts to 
throw their protection around the interest of the cestui qufi trust, 
especially if he be an infant, operates also in the case of Guardian and 
fVardf and will allow no transaction between them tending to a sus* 
picion of undue influence* which the guardian might exercise for his 
own benefit over bis ward, immediately upon his coming of age, (i 
Ball & Beatty, 230,) and at the time of settling the account. Al- 
though when the ward has arrived at full age, and has entered into 
possession of his estate, and the relationship no longer exists, and all 
undue influence can be fairly presumed to be removed, there is no 
objection to his making the guardian some pecuniary acknowledg- 
ment for past care, attention and services. Dawson v. Massey, ibid. 
219 ; Wright v. Proud, 13 Ves. 138. 

Expectant Heirs are equally protected by equity against all the 
world, in dealing with their expectancies, as are cestui que trusts 
against the purchase of their estate by trustees : and if a suit be 
commenced it will lie on the purchaser to show that the transaction 
was a fair and bona fide one. Coles v. Trecptbick, 9 Yes. 246. 
r *28 1 *^^^ court will also, in favour of young, heirs, sel 
L J aside the sale of an expectancy, on the ground of inade- 

quacy of consideration. (Twistlelon v. Griffith, 1 P. Wms. 310; Gow-^ 
land V. De Farie, 17 Yes. 20.) Although as between nuiR and man 
equity will not interfere, unless the price siven be so grossly inade* 
quale as would amount to an evidence offraud. And it seems that 
equity will not, where the terms of the contract appear unconscion- 
able, take into consideration the risk which the vendee runs from the 
uncertainty or remoteness of the interest, and the danger he incurs 
of losing his money, should the heir expectant die before he comes 
into possession of the estate. 

The principal motives which lead the court to discourage the sales 
of reversions by heirs are, 1. That it opens a door to take an undue 
advantage of an heir in distressed and needy circumstances. 2. That 
if there were no controlling power, a young heir might be induced to 
shake ofi* his father's authority, and feed his extravagancies by dis« 
posing of the family estate. The former may be considered a private 
reason, the latter is founded on public policy. Sug. V. & P. 245. ^ 
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Under the branch of the equitable jurisdiction for ttie prevention of 
fraudf are classed injunctions, which are prohibitory writs granted 
at the discretion 6r the court, according to the nature of the case, 
against one *or more parlies to the suit. It must be r ^^g i 
specially prayed for by the bill in which the plaintifPs *• ^ 

title is set forth, and cannot be included in the prayer for general 
relief. Amb. 70 ; 1 Ves. & B. 814. 

The most usual purposes for granting injunctions are the following ; 
!• To Slay proceedings in other courts of judicature ; 2. To stay 
waste ; 3. To restrain the infringement of patents ; 4. To prevent 
the sale of books, printed music, or prints ; 6. To restrain the nego- 
tiation of bills of exchange, or other securities r ^» To prevent the 
cammitting of nuisances. 

Injunctions are either comihon or special injunctions. 

1. The common injunction is that process which issues to restrain 
proceedings in a court of law, but it does not extend to stay process 
hi the admiralty court or a spiritual court. To stay proceedings in 
these courts the injunction must be moved for specially. 1 P. W. 300. 

It is necessary in almost all cases, for the purpose of obtaining a 
writ of injunction, that the bill should be filed, since without the. 
institution of a suit and prayer of process, there is nothing whereon 
to ground the injunction, (Savory v. Dyer, Amb. 70;) there are how-' 
ever exceptions to the general rule. Wright v. Atkins, 1 Ves. & B. 
313; Casmajor v. Strode, 1 Sim. &S. 381. 

When the bill for an injunction prays that proceedings at law may 
be stayed, the injunction will be granted of course without a notice, 
and without an affidavit of *merils, (unless the defendant r j^oq t 
is abroad) immediately, (2 Meriv, 474,)- upon an attach- *- -■ 

ment far want of appearance or answer. If the defendant be in con- 
tempt for not having appeared, the plaintiff's clerk in court may seal 
an attachment against him for want of appearance, and the plaintiff 
is then at liberty, without waiting for the execution of the attach- 
ment, to move as of course for the injunction. If the defendant have 
appeared, but neglected to file his answer within eight days after 
appearance, the plainlifl" is entitled, upon sealing an attachment against 
him for want of an answer, to move for the common injunction; and 
in both these cases it seems that a motion in court is necessary, as a 
common injunction cannot be obtained by petition, (Ld. Bac.20 Ord.)* 
in the same manner as a special injunction may, under pressing cir- 
cumstances, in the vacation. 

By the Ilth N. N, O. 21st December, 1833, where a common 
injunction for want of an answer is awiirded, the order shall recite, 
as the ground for granting it, that the defendant has omitted to put in 
his answer, plea, or demurrer v\iihin the time limited by the court in 
that behalf. 

Upon the coming in of the defendant's answer within the time 
prescribed, and he not^ being in contempt, the plaintiff's right to the 
injunction depends upon the merits disclosed in the defendant's 
answer. In this case the plaintiff must serve the defendant's clerk in" 
court with a special notice of motion for the injunction, and the 

Mat, 1843.— X 
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r •SIT P^^>^^^^^ ^^S^^^ ^^ ^^^ lAJufictiot) is argued id court •upon 
I- J the coming on of the motion. Where there are two or 

three defendants 10 a bill for injunction, against whom it has been 
obtained, the injunction will not be dissolved till all have answered. 
(Barn. d54.) Sometimes in very pressing cases the court will allows 
a special injunction to restrain proceedings at lawf although the d^fen*' 
dant is neither in default for want of appearance or for not filing his 
answer — as where a judgment has been entered up upon a warrant 
of attorney, so that with all due diligence the party could not have 
obtained the common injunction in time. Annersley v. Rocke, cit. in 
Franklvn v. Thomas, 3 Meriv. 226. 

The effect of the common injunction is, that if upon service there- 
of the defendant has not commenced his action at law, be cannot sue 
out process ; if he has done so, and not yet delivered or filed his 
declaration, it restrains all further proceeding. But if there has been 
any declaration filed or delivered, it only restrains execution, and all 
mesne proceedings may be had by the defendant, such as calling for 
a plea and for want of it signing judgment, or the cause being at 
issue he may go to trial, obtain a verdict, and thence prupeed to 
judgment; (Bishton v. Birch, 2 Ves. & Bea. 41; or Earnshaw v, 
Thornbillf 18 Yes. 488;) if judgment be executed, and the debt and 
costs levied thereon, the sheriS* cannot pay the money over to the 
defendant, but he may be ordered to pay the money into court. 
r *^2 1 '^^® grounds upon which equity has interposed to. 
L -I ^re^train actions in courts of ordinary juriiidiction are, 

that a party by fraud or accident may frequently have an advantage 
in proceeding in those courts which must necessarily make them 
instruments of injustice, and it is therefore against conscience that 
he should use the advantage to the prejudice of another. Mit. Tr* 
PJ. p. 127, 4th edit 

Special injunctions ?ix^ gv^i\\eA in cases wher« an extensive injury 
is about to be inflicted upon the property of another. 

When the grievance sought to be prevented by injunction is of so 
urgent and pressing a nature, that irreparable mischief would in«ue 
if the plaintiff were bound to wait until the defendant's answer be put 
in, as where the plaintiff seeks to «tay waste, or other cases of an 
analogous nature, the injunction may be applied for upon certificate 
of the bill being filed, accompanied by an affidavit verifying the state- 
ments contained in the bill before appearance and service of subpcena^ 
or without notice of motion; (Amb. 66;) provided the plaintiff make 
an early application to the court after the injury has happened. If, 
however, the defendant has appeared, a notice of motion is in general 
necessary, (Perry v. Weller, 3 Russ. 519,) but in special cases in the 
nature of waste, the court will sometimes, upon an ex parte applica- 
tion even after appearance allow an injunction, although in such 
Instances the appearance must be stated. (3 Meriv. 1.) Where, 
r *^^ T ^^^w®^'^*** ^^^ grievance is less urgent, the court *witl 
»• J grant an injunction before answer, but will require notice 

of motion to be served on the defendant. 

A special injunction maybe obtained in vacation as well as in term 
time, whether the court be actually sitting or not; the court being 
always considered as open ; (Temple v. Bank of England, 6 Ves. 
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771 ;) but if the injunction be applied for in the long vacation, after 
the court has risen, the plaintiflT, instead of moving^ should present a 
petition for the injunction, which petition should contain the substance 
of the bill, supported by affidavit. 

As soon as the court has ordered the injunction, the plaintiff must 
obtain the writ under the seal of the court,- and should losie no time in 
serving it; which is done by showing the party against whom it isr 
issued the writ itself, and delivering him personally a true copy 
thereof. If the defendant resides abroad, and the injunction is to 
restrain proceedings at law, the court will allow service on his attor- 
ney or solicitor. Where a special injunction has been granted, and 
the party against whom it issues absconds, service at the house which 
appeared to be the last place of his abode has been held to be suffi- 
cient. 6 Ves. 147; 14 Ves. ?05. 

The defendant cannot move to dissolve the common injunction, that 
is the injunction granted upon motion of course to restrain proceed- 
ings at law, except up(;^n orders nisi and absolute; and he is not at 
Rberty to apply to dissolve it before filing his answer. But when he 
has answered he may obtain an ordernm, that is, unless r ^04 1 
•cause be shown to the contrary, on a day fixed by the '• ^ 

Order. If no cause be shown to the contrary by the plaintiff, on the 
day mentioned in the order nisi, then upon the defendant's moving 
that it be made absolute, at the same time producing an office copy 
of the filed affidavit o{ the due service of the order nisi, the injunc* 
tion is dissolved as of course. 

The order nisi fot dissolving the common injunction may be 
obtained upon petition as well as by motion, and every such order 
must be served two clear days at least before the day upon which 
cause is to be shown against dissolving the injunction. 23 N. O., 3 
April, 1828. 

On the day for showing cause against dissolving the injunction, the 
plaintiff may either show cause by excepting to the sufficiency of the 
answer, or procure a reference to the master for impertinence, or upon 
merits disclosed in the answer, why the injunction should not be dis- 
solved at the next motion day. 

If the plaintiff, after undertaking to show cause upon the merits 
against dissolving the injunction, should fail therein, the injunction is 
dissolved, and exceptions cannot be shdwn as a cause. Uarcourt v. 
Ramsbottomj 3 Swand. 362. 

If the plaintiff offer exceptions to the sufficiency of the answer, or 
refer it tor impertinence, the court will put the plaintiff upon terms 
of procuring the master's report of insufficiency in four days, (one 
inclusive and the other exclusive,) upon the impertinence within a 
♦week, (Goodinge v. Woodhouse, 14 Ves. 534,) or in r ^n^ -i 
default thereof the injunction to stand dissolved. If the »•' J 

master either find the answer sufficient or pertinent, the injunction is 
ipso facto dissolved without further motion or order. If the master 
find the answer insufficient, and the defendant take exceptions to his 
report which are allowed, the injunction is dissolved. Scott v. Mack- 
intosh, 1 V. & B. 503. 

If the master report the answer insuffi6ient, and there are no 
exceptions to his report, the injunction is continued as if no answer 
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bad been put in. Mere impertinence which may be expuaged is pot 
of itself sufficient cause against dissolving the injunction, unless the 
answer be then insufficient. 

A special injunction may be dissolved either by the defendant's 
filing an affidavit against the plaintiff's case before answer, or upon 
the answer coming in by a notice rf motion upon the merits contained 
therein. 

2. An injunction to 9Xfxy waste is in the power of the courts of 
equity to grant, and on account of its greater |)ractical utility, it sup* 
ersedes the common law remedy of a preventive nature called the 
writ of estrepement, which lay after a judgment obtained in a real 
action before possession delivered by the sheriff, to prevent the defen- 
dant from committing waste in the lands recovered. The statute of 
Gloucester added another writ to prevent the defendant from com- 
fitting waste during.the suit denominated the writ of estrepement 
pendente placito. 

r *36 1 *This writ, howeve*. has given way to the less formal 
'- -I and Aedious, though more effectual method of proceeding 

by bill for an injunction, which will be granted either upon a mere 
threat to commit waste, or where the party is in the act of commit* 
ting it, and for an account of so much waste as may have been done 
ajready. This at once prevents the commission oi future wasteland 
compels by a decree compensation for the past. Eden on Injun. 160. 

Waste is that which does a lasting injury to the freehold or inberi* 
tance, and consists of two kinds — voluntary and permissive* The for- 
mer is the spoil or destruction in houses, gardens, trees, or other cor- 
poreal hereditaments, to t}ie disinherison of him that hath the remain^ 
dcr in fee simple or fee tail. (Co. Litt. 53, a«) The latter is that 
which is the consequence of omission only, as where the tenant suf- 
fers a house to fall down for want of necessary repairs. An injunc- 
tion will issue for permissive as well as voluiuary waste. Caldwell 
V. Baylis, 2 Meriv. 408. 

By the common law, waste was punishable in three persons only — 
guardian in chivalry, tenant in dower, and tenant by curtesy, and not 
in a tenant for life or years. The reason assigned is that the three 
former were created by act of law itself, which provided its own 
remedy against them, but the tenant for life or years coming in under 
demise and lease of the owner of the fee, he bad the liberty of pro- 
r *vr 1 ^i^i"S against committal *of waste if he chose, and if 
I- ^^ -I he did not it was his own default. HI. B. 2, 282.(e) 

The statutes of Marlbridge, 52 Hen. 3, c. 23, and of Gloucester 
6 £dw. 1, c 5, afterwards extended the writ of waste against far- 
mers or other persons who held as tenants for life, or tenants for 
years. 

By the statute of Mailbridge as well as by the common law the 
punishment for waste was only single damages, except in the case of 
a guardian who also forfeited his wardship, 9 Hen. 3, c. 4, but the 
statute of Gloucester directed that the tenant should forfeit the thing 
or place wasted, and also treple damages. 

(0 The reawm why Uie coimnon law allowed ao large a power to a tenant for lift, 
" without iropeachmeotof waiite,** was for tlie interest oflhe public, as timber might thcrebj 
eircolate for shipping and other uses. (Packington*8 case, East, term, 1744, 3 Atk. SI 6.) 
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• . . . . • • 

It was for some time contended that under the statute of Maflbridge 
a tenant for life absque impeiitione Msti, or without impeachnnent of 
waste, was not only at liberty to commit waste by feUing limber, but 
also to apply the limber foi* his own use — such a tenant being invested 
with a fult power of cutting down timber and thereby opening new 
mines for his own use, as it he had an estate of inheritance, and tak- 
ing the timber if severed by others. (1 T. R.. 66; Harg. Co. Lilt. 220.) 
Experience soon discovered the prejudicial and mischievous conse- 
quences resulting to the inheritance by so unrestrained a license, 
therefore, *although by the clause " without impeachment r ^t%c^ n 
of waste," a tenant for life may commit waste for his own > ^ 

benefit, yet to prevent an unconscientious use of that power, the court 
of chancery will enjoin him from making spoil and destruction on the 
estate. (2 Vern. 7^.) And it wars said by Lord Nottingham in 
another case, (Abraham v. Buff, 2 Eq. Ab. 757, 2 Freem. 53,) that if 
tenant for life commit waste malicioushj, equity would restrain him 
though he had express power to commit waste. 

The three general heads into which waste affecting the inheritance 
has been divided are, 1, in land. — 2, in timber, — 3, in houses;^ — for the 
particulars of each the reader is referred to Blackstone's Commenta- 
ries, B, 2, 28, or Edein on Injunctions, ch. 8, where the whole subject 
fe summed up by each author with accuracy and precision. 
• 3. We now come to speak of injunctions to restrain the infringe- 
ment jof patents. Patents were ft)rmerly looked upon with great 
jealousy, as being injurious monopolies : but are now regarded as 
beneficial to the public, by holding out inducements for the ingenuity 
and industry of inventive arid imelligent men to exert themselves in 
promoting the cause of science, by disclosing the result of their 
labours for the benefit of mankind. Patents have been represented 
as bargains between the inventors and the public, to be judged of or) 
the principles of keeping good fiith by making a fair p ^^g , 
disclosure of *the invention and to be construed as other ^ ^ 

bargains. </) . . ^ 

' If a patentee has been for a long time since the grant of the patent 
in the uninterrupted and exclusive enjoyment thereof, a court of equity 
will allow an injunction to issue against a person invading it without 

f)utting the other party tb try the validity of his patent by an issue at 
aw. 3 Meriv. 624. But where the patent is of recent date, and an 
injunction is sought to restrain the invasion of it* if the party infring* 
ing it endeavour to show that there is no good specification, or for 
any other reason the patent ought not to have been granted, the court 
will not act upon the presumed validity of the patent, before the 
patentee has established hiz right at law ; and the injunction will be 
refused unless the plaintiff will sware, to his belief, that he was the 
original inventor, and will undertake to bring his action immediately^ 
If upon dissolving an injunction, and directing an issue at law, any 
maltefr of doubt present itself to the court as to the rights of the par- 
lies, it will sometimes order the party against whom the application 
is sought, to keep an account pending the trial of the issue, that iho 

(/) Cartwright ▼. Arnoll, cit. II East, 107; Harmcr v. Plane, 14 Ves. 132. 
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plaintiff^ provided he establish his title at law, may be indemnified 
for the injury sustained by him on account of the invasion of hi^ 
rights. 

r #^Q 1 4. To prevent the sale of books, printed music or Sprints. 
J- ■' — The principle upon which a court of equity proceeds 

in restraining by injunction the infringement of a copyright, or sale 
of literary compositions, is slated by Lord Eldon to be, that damages 
(at law) do not give adequate relief, £ind that the sale of copies by the 
defendant is in each instance not only taking away the profit upon 
the individual book which the plaintiff probably would have sold, but 
may injure him to an incalculable extent, which no inquiry for the 
'purpose of damages can ascertain. Hogg v. Kirby, 8 Ves. 225. 

When the question in dispute depends upon the effect ol an agree- 
ment, the court will not interfere by injunction till the plaintiff's title 
has been established at law,(Walcot v. Walker, 7 Vc?s. 1,) and where 
there is a fair question. Lord Eldon said that ihe injunction ought not 
to be dissolved, but according to the usual course, maintaining the 
injunction, an action should be brought forthwith, that the work should 
be permitted to be sold in the niean time, the defendant undertaking 
to account according to the result of the aetion. Wilkins v. Aitkin, 17 
Yes. 426. If in such a case the result of the trial at law prove favour- 
able to the plaintiff, the court will perpetually enjoin the party against 
whom relief is sought from violating the right of the plaintiff. Mitf. 
Tr. PI. 138, 4th edit. 

But on a bill being filed for an injunction to restrain a party from 
infringing the right of printing and selling a work, where that right 
r ^. . 1 is founded on an act of ^parliament, the court will not 
^ -> compel the plaintiff to establish his right at law pre- 

vious to its interposing by injunction on his behalf. 1 v es. 476. 

A court of equity frequently refuses an injunction where it acknow- 
ledges a risht, when the conduct of the parly complaining has led ta 
the state of things that occasioned the application. Rundell v. Mur- 
ray, 1 Jac. 316. 

The claims of authors to the exclusive enjoyment of their copyright, 
whether in books, musical composition, or prints, — their property of 
all Original sculptures, models, &c.,-— or patterns for linen, cottons, 
&c., depend upon a series of statutes, from 8 Ann. c, 19, to 54 Geor 
3, c. 23. 

It has been decided that where the publication of a work is of such 
a nature as that the author could not maintain an action at law in 
reference to it, the court will not decree an account even upon a sub- 
mission in the answer.(g-) And if the publication of a work be contra 
bonos mores, and calculated to injure the public morals, as where it 
contains gross and libellous impi^tations, a jury would be directed to 
give no damages for pirating the copyright, and upon the same prin-. 
ciple the court would refuse an injunction, for although in some cases 
the refusal of the court to interfere by restraining them may operate 
to multiply copies of mischievous publications, yet a judgOv in equity, 
r *42 1 sitting upon a mere question of property, has nothing to 
L J do *with the nature of the property, nor the conduct of 

the parties, except as relates, to their civil interests. Ibid. 440. 

(f ) Wiloot ▼. Walker, 7 Vei. I ; Soathjr v. Sherwood, 2 Mer. 435. 
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Most of the cases of violating the copyright of a publication have 
arisen not where a new work has been published as part of the old 
work, but where under colour of a new work the old one has been 
republished and copies muhiplied. Hogg v. Kirby, 8 Ves. 223. 

When the matter which forms the subject of the alleged piracy 
comprises but a very inconsiderable part of the plaintiff's work, ancl 
contains merely calculations, and when the work complained of has 
been published some years, the court will not grant an injunction, but 
will leave the plaintiff to his legal remedy. Bailey v. Taylor, 1 Russ* 
& My. 73. 

It has been held that a person may make a fair and bona , fide 
abridgment of a work; (Giles v,' Wilcox, 2 Aik. 143;) but against a 
publication only colourably shortened, that being a mere evasion of 
the statute, (Ibid.) ihe court will grant an injunction. 

The same principle extends to quotations. Although a man may 
make use of what is denominated a fair quotation, yet he cannot* 
under the pretence of so doins publish the whole or part of i^nother'a 
work ; and it is ^aid by Lord Ellenborough, in the case of Gary v. 
Kearsley, 5 Esp. N. P. C. 170, that a man may make use of ano- 
ther's labours for the promotion of science, and the benefit of the 
public, *but having done so, the question will be, was the r ^.^ , 
matter so taken used fairly with that view, and without *• •» 

the animus furandi f 

Private letters having the character of literary compositionSf upon 
proper application to the court will be restrained by an injunctkui 
from publication. Pope v. Curl, 2 Atk. 242. ' , 

Musical compositions bei»jg under the statute of Ann. considered as 
writings, for the purpose of claiming protection under a court of 
chancery, are entitled to the same equities as any other species of 
authorship before mentioned, notwithstanding the published composw 
tion be contained within the compass of a single sheH of paper onlfff 
although for some time it appears to have been a vexata questio,{h) 

The right which the inventors of certain prints and engravings 
claim in the property of their works, depends upon the statutes 8 Geo, 
21, c 13; 7 Geo. 3, c. 57 ; and the 17 Geo. 3, c. 57. By the first of 
these statutes the property of certain prints (therein mentioned) is 
vested in the inventors, &c., for fourteen years from the day of the 
publishing, each of which prints shall be truly engraved with the 
name of the proprietor ; and by the same statute persons printing the 
same without the consent of the proprietor, are to forfeit the plate, 
the sheets on which the prints are copied, and five shillings for every 
print, &c. 

In order that a party may entitle himself to the *pen- r ^^^ -i 
alty inflicted by the provisions of this statute, it must be »- -■ 

shown that the date and the narne of the engraver is engraven on the 
prints but it has been a subject of considerable doubt whether in 
default of these requisites, a party injured by the violation of his 
rights given by the statute, would be remediless at law, or in a court 
of equity. In a case decided in Banc,(t) Lord Kenyon considered 

(A) Hime ▼. Dale, 2 Camp. 98 n ; Clemente v. Gelding, ib. 25. 

{i) ThompMO v. Symonds, 5 T. R. 41 ; but see Blackweli v. Harper, 2 Atk. 95; Ro- 
worUi V. WUkf, 1 Camp. 6i)7 ; Harrison v. Hogg, 2 Ves. Jan. 323. 
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that the date was of importarice, that the public might know the 
period of the monopoly, and that the name should appear, that those 
who wished to copy it might know to whom to make application for 
consent. 

It is said that formerly the cotirts were very reluctant to interfere 
by injunction to restrain the violation of copyright, thus, in an anon- 
ymous case reported in Vernon, (V. 1. 120,) upon a motion by the 
king'd patentees, for an injunction to stop the sale of English bibles 
printed beyond sea, Lord Keeper King refused the application until 
the validity of the paient had been tried at law. The same judge also 
in a subsequent case(A:) refused to graftt an injunction against print- 
ing bibles, until the plaintiffs had brought their action in the King's 
bench. 

r ^^. 1 Under the more modern practice, however, a different 
'• J *usage has been adopted, for in cases where the circum- 

stances warrant it the party will be entitled to an injunction, not only to 
the hearing but upon proper application a perpetual injunction will 
issue; for in the case of the University of Oxford and Cambridge v. 
Richardson, (6 Ves. 707,) Lord Eldon states that there were many 
instances in his own memory in which the court had granted or con- 
tinued an injunction, although the liile was not ctear at law; — that 
the court had lately said, possession under colour of title is ground 
enough to injoin, and to continue the injunction till it is proved at law 
that it is only colour and not real liil6. 

• 5. When negotiable securities^ such as notes or bills of exchange, 
have been given for an illegal consideration, or are in any manner 
tainted with fraud, and are indorsed according to the usage of mer- 
chants, the indorsee will not prima facie be affected wiih the fraud, if 
the indorsement take place before they become due, therefore the court 
will interfere to restrain its further negociation, and viewing the case 
in the nature of a bill filed to restrain irreparable mischief, will grant 
a special injunction on certificate of the bill filed, supported by an 
Affidavit of the circumstances of the fraud. 1 Fonbl. Eq. 43 ; Patrick 
V, Harrison, 3 Bro. C. C. 476. But where the notes or bills are 
assigned after they are due, the assignee must take them subject to 
all the equities which attached to them, immediately previous to the 
r *4fi 1 assignment. And it is said that where d bond or *cove- 
"■ J nant obtained under circumstances of fraud, is assigned 

to a' third person for a valuable consideration, and without nonce, 
such bona fide assignee can have no remedy upon the bond, either at 
law or in equity; for although the more modei'n usage disregard the 
policy of our common law doctrine, which would not permit the 
assignment of a chose in action, yet, in compliance with the ancient 
]!)rinciple, whenever, at the.present day, a chose in action is assigned 
(of which the transfer of a bond is an instance), it is considered in 
the hature of a trust, to permit the assignee to use the name of the 
assignor to recover payment ; (Bl. B. 2, 442 ;) consequently, as in thTs 
case, the holder cannot sue except in the name of the fraudulent 
assignor, he cannot recover at law upon the bond :— he is therefore 

. {h) Hills &. An. v* UniT. of Ozf. 1 Vera. 375 ; see alao Baskett v. Cunningham, 2 £den, 
137 ; GriersoQ v. Jackson, irisli, T. R. 304, 
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left to his remedy in equity, which also fails him, the instrument being 
obtained by fraud. I Madd. 154. ^ 

A court of equity will also interpose by an injunction to restrain 
the transfer of slock, or the receipt of bank annuities. Ibid. 

6. Nuisances are either public or private, A public nuisance is 
that which, afjecls many persons, or the community at large. A 
private nuisance is that which affects individuals, by erecting anything 
ofiensive, such as a swine sty, stopping up or obscuring ancient lights, 
jSxing ^ spout so near another's dwelling that the rain falls down and 
injures the foundation thereof, &c. 

In the case of a public nuisance the most usual and r ^ ..^ ^ 
♦proper course is to file an information in the name of I- ■■ 

the aiiorney-general, whose consent must be obtained for that pur- 
pose ; (Att.-Gen. v. Heaih, 18 Ves. 214, Arg° ;) but It appears that aa 
information is not in all cases of public nuisance absolutely necessary, 
for if there be a special grievance arising out of a common injury 
which affecis certain individuals more than others, equity would, by 
analogy to the qui tarn action at law, interfere to protect the private 
rights of those individuals, and there have been several instances of 
application, at the suit of private individuals, to a court of equity on 
the ground of public nuisance. Barnes v. Baker, Amb. 158; Mayor 
of London v. Bolt, 5 Ves. 129; Duke of Grafton v. Hilliard, cif. 18 
Ves. 219. 

Although a public nuisance be such as to affect many persons, yet, 
it may at the same time be of a private nature, where an individual 
suffers some extraordinary damage beyond the rest of the king's sub* 
jects by a public nuisance ; as if by means of a ditch dug across the) 
public way, which is a common nuisance, a man or his horse suffer 
any injury by falling therein, for this particular damage which is not 
common to others, the party shall have his action. Bl. B. 3, 220. 

Injunctions to restrain nuisances extend to such only as are nuis*^ 
ances at law: the fears of mankind, however reasonable. Will not 
create a nuisance; (Barnes v. Baker;) but there are many acts indict-< 
able at common law, as pubhc nuisances, which cannot from their 
nature be cognizable in a court *of equity. A brew- r ^ .^^ -i 
bouse, dye-house,, smelting-house, lime-kiln, tan-pit, or ^ -* 

pig-sty, if established in such inconvenient parts of a town as to 
incommode the neighbourhood, are common nuisances ; and every- 
thing which causes not only an unwholesome smell but renders life 
and property uncomfortable, is a nuisance, (Rex v. Pappineau, Stra. 
687 ; Rex v. White, Burr. 333,) and may by possibility form a sub- 
ject for the interference of a court of equity. 

The jurisdiction of a court of equity, in cases of purpresturef and 
nuisance, is founded on the right to restrain the exercise or the erec- 
tion of that which would create irreparable damage to individuals, or 
to the public ; (3 Atk. 751, Mitf* 155, 4th edit. ;) so that when a nuis- 
ance and purpiesture in a harbour are committed, an information in 
equity lies to abate it. Att.-Gen. v. Richards, 2 Anst. 603. 

f Or pourprestttre^ from the French pourprise^ that is, when one encroacheth, or maket 
that several to himself which ought to be coixirnon to many, Coke, Inst. 2. 38, bat which in 
its oommron acceptation, siofnifies an encroachment on the king, either upon his deniesne 
i»ids, or if) the highways, rivers, barboars, or streets. 
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In cases of private nuisance, whethei' it relates to obscuring ancient 
lights, or lights not ancient, but the enjoymenl of which depends on 
some covenant, diverting water-courses, and exposing the plaintiff to 
inundation, or any other roaterial injury to the comfort of his exist- 
r *49 1 ^^^^* ^^^ court will upon application interfere by *injunc- 
^ J (ion, to restrain a parly from proceeding in the grievance 

which forms the subject of complaint. 

Although there have been instances in which the court has granted 
an injunction to restrain the injury, (Eliz. Bond*s case, Mo. 238,) and 
where a plain case of nuisance existed, Lord .Hardwicke said the 
court will interfere upon affidavit, certificate and notice, and will not 
sufTer the nuisance to go on in the meantime; (2 Yes. 453, 2 Dick. 
488;) yet now in almost every case it seems to be necessary both in 
public and private nuisances, that a judgment at law ascertaining the 
rights of the parties should be obtained previous to granting the 
injunction. Att.*Gen. v. Cleaver, 18 Ves. 211. 

Something similar to writs of injunction are bills of peace, and bills 
of interpleader* A bill of peace is that which lies in cases where a 
person has a right which may be the subject of litigation between 
various persons, at different times, and by different actions ; the court 
will thereupon, for the purpose of preventing a multiplicity of suits, 
(Baker v, Shelbury, 1 Ch. Ca. 70, 2 Atk. 484,) direct the parties to 
try the validity of the title at law, and if the issue be favourable to 
the plaintiff, an injunction will be granted. Bills of this description 
are chiefly brought where there are disputes between lords of manors 
and their tenants, or the tenants of one manor and another, to prevent 
r *50 T^'^^ endless actions of trespass which might otherwise *be 
I- -' brought ; since each action would only determine the 

particular right which formed the subject of it between the parties to 
the action. Lord Tenham v. Herbert, 2 Atk. 483 ; Harrison v. Gar- 
diner, 7 Ves. 310. 

A bill of interpleader is resorted to where a person in possession 
of an object in which he claims no interest or title, is in danger of 
being harrassed by the conflicting demands of several other persons 
asserting their right to the same object, in different or separate inter- 
ests, and knows not to whom of the rival claimants he ought to 
deliver it up. The bill prays that such claimants msy interplead ; 
that is try their several rights among themselves, in order that the 
court may adjudge to whom the property belongs, and that the plaintiff 
may forthwith stand indemnified. The plaintiff must offer to bring 
the money or property into court. If the defendants have already 
commenced actions at law, or suits in equity, the injunction must be 
prayed for to restrain them from proceeding therein, until the right is 
determined. Langston v. Boylston, 2 Yes. Jun. 101. An affidavit 
may be read in support of the motion for an injunction. Dungey v. 
Angove, 3 Br. C. C. 36. The common injunction must be first 
obtained, and afterwards the plaintiff should move for the injunction 
la stay trial. Upon filing the bill, the plaintiff should annex an afii* 
davit thereto, that he doth not exhibit his bill by fraud and collusion 
r t^ii 1 ^'*'^ ^^® defendants, but ^spontaneously for his own secu- 
l- -I rity. If the plaintiff should neglect this formality, and 

the bill be in consequence demurred to, the court which does not look 
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upon inlerpleaders favourably, will not relieve the plaintiff who makes 
such default. Metcalf v. Harvey, 1 Ves. 249. 

Upoa the same grounds of equitable interference which induce the 
court, under a bill of peace, to relieve persons from being subjected to 
a multiplicity of suits for the same object ; or by means of a bill of 
interpleader, to compel several claimants of the same property to 
ascertain the party really entitled thereto, for the sake of indemnifying 
an uninterested stake holder, — it will also lend its aid to a person who 
is apprehensive of being subjected to a future inconvenience or hard- 
ship, which may possibly be the result of the negligence or inadvert- 
ency of another, and will quiet the parly's apprehension by removing 
the cause of it. Thus where property is bequeathed to one, subject 
to the life of another person still in existence, and he in remainder is 
desirous of securing it for himself, against any accident which quay 
bQfal it previous to the time when it shall fall into possession, he may 
apply for that purpose, and tlM5 court will direct the tenant for life in 
possession to guaranty the property by entering into a proper secu- 
rity, against any subsequent disposition or wilful destruction. A bill 
eihibited under these circumstances, is called a bill, quia timet. 

Of bills denominated certiorari, and bills of discovery, p ^^o i 
*aUo billsr to perpetuate the testimony of witnesses, we *• J 

shall hereafier speak more fully. It is therefore only necessary to 
mention them in this place as being sometimes made use of for the 
prevention of fraud. 

Having in the foregoing division endeavoured to show in what 
manner the jurisdiction of the court of chancery exercises itself to 
prevent fraud, we shall now proceed to examine the second part of 
our subject, and see how the court Will interfere to redress fraud after 
it has been committed. 

Fraud, or doltts mains, is by the civilians defined to be " omnis 
calliditas, fallacia, machinatio, ad decipiendum, fallehdum vel circum- 
veniendum alterum adhibita,'' which definition would perhaps be found 
to embrace the opinion our judges have formed respecting it; although 
to give a fuller scope to the courts of law and equity, for relieving in 
every instance of deception and artifice that may be employed in ali 
transactions made cognizable before their respective tribunals, they 
have refrained from stating as a general proposition what does con- 
stitute fraud, (Mortlock v. Bullen, 10 Ves. 306,) or to what extent 
they will relieve against it. Fraud, in its highest degree of turpitude^ 
may be considered as being little less than positive crime. But our 
courts of equity do not regard it in any other light than a civil injury, 
and will certainly, in cases where artifice or collusion has been prac- 
tised, give the injured party a remedy, not only against the fraudulent 
person, but will extend it also against his *rcpresenta- ^ ^.„ , 
tives. Garth v.. Cotton, 3 Aik. 767. Length of time L J 

forms no bar to a remedy against fraud ; therefore the statute of 
limitations cannot be got up as a defence to a bill for the discovery 
of fraud. Bicknell v. Gough, 3 Atk. 658. Delay will not purge a 
fraud, for every delay arising from it, adds to its injustice, and multi- 
plies the oppression, (Alden v. Gregory, 2 Eden, 285,) although the 
courts will hesitate to relieve where length -of time affords the pre- 
sumption of acquiescence. 
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A court of equity eannot lake cognizance of fraud in obtaining a 
will relating either to real or personal estates. The consideration of 
the former pertains to a court of law ; (Powis v. Andrews, 2 Bro. P. 
C. 476 ;) the latter is cognizable only before a spiritual tribunal. lb. 
449 ; Archer v. Mosse, 2 V^rn. 8. In all other cases of fraud, not 
penal, equity exercises a concurrent jurisdiction with courts of law; 
(Colt V. Wooiaston^ 2 P. Wrns. 136;) and it will not interfere to set 
aside a will, without directing^ an issue at law, (Bates v. Greaves, 2 
Ves, Jun. 288,) nor establish a devise of a trust without a trial at the 
instance of the parties. 

The ru)es which have been laid down upon this subject, are the 
following: (I Madd. ^61 :)— 1. That the rule^ of law and equity 
respecting fraud are the same, i. p., that it must never be presumed, 

r «'S1 1 ^'^^^^"o*^ ^'^^^ "^^y ^® ^ *fraud in equity which is not so 
<■ J at law; 2. If the principal in a fraud be released, those 

who were only secondarily liable, cannot be proceeded against ; 3. 
A deed which is impeached for fraud, cannot be supported by evidence 
of considerations wholly different from those stated in it ; 4. If a 
deed be obtained by fraud, it will be set aside in toto, and not in paft 
only. Madd. Ch. Pn V. 1, 261. 

The suggestio faisi is not in every instance relievable in equity; as 
where on the part of the vendor there is a false aflSrmation of value, oir 
a vague recommendation of the property intended to be sold, denom- 
inated by the civil law simplex commendatio, because the purchaser, 
is bound to use his senses, and ought not to rely on such wild, 
unmeaning expressions as are used by the vendors in praise of thelt^* 
goods. Yet where there has been a fraudulent statement given by 
the vendor, with the intention tb deceive in a matter which lies within 
his own knowledge, and the circumstances are such, that the pur- 
chaser is not bound to inquire further ; as when the vendor asserts 
that a greater rent is paid for the estate than is actually received, a 
remedy will lie against him ; (Sug. V. & P. p. 4 ;) for the value of the 
rent is only known to the vendor himself, and the purchaser, after all 
his diligence, must rely upon his (the vendor's) statement of the fact. 
Equity will also relieve a person who, by false representation, has 
r #5- "1 ^^^^ induced to enter into a *contract, whether the party 
*• ■* making- the misrepresentation was aware of it or not. 

Neville v. Wilkinson, 1 Bro, C. E. 546; Evans v. Bicknell, 6 Ves. 
174. §mall v. Attwood ; Attwood v. Small, appeal. 

A suppressio veriy when it amounts to a fraudulent concealment, is 
a matter for belief in equity, especially if the party suppressing the 
truth, endeavours to take advantage of the mistake which another has 
been led into, in consequence of such concealment. 

There has been no little doubt in our courts respecting the subject 
of inadequacy of consideration, i e. how far unfairness of price will 
be suflered to affect a contract? In two well known cases, (Coles v. 
Trecolhic, 9 V'^es. 246; Astley v. Weldon, 2 Bos. & Pul. 351,) which 
are usually cited forthesakeof thequotationscontained in them,wehave 
the opinion of LordEldon on the subject; in oneof which, after show- 
ing ttiat although a bargain may be unconscionable, yet it maybe valid, 
he adds, '' Unless the inadequacy of the price be such as shocks the 
conscience, and amounts in itself to conclusive evidence of fraud in the 


trans^etioa;** id thft other he says, ** The inequality mast be $o gross, as 
that a man would sU^ri at the barementian of it,** Now as all^en^s con- 
sciences are not governed by the same principles, some pos.sessing a 
greater power of flexibility than others (insomuch, that where the high- 
toned sensibility of'the moralist would be shocked and scandalized at the 
bare mention of a hard fought bargain, that of *the keen, r ^^a i 
sharp-dealing, veteran stock-jobber, would lead him Xo^ ^ 

regard it as merely a happy business*Iike transaction,) it will follow 
that to fix the standard of inequality of consideration to that point 
which is to shock the conscience, would be to establish a medium as 
variable as human opinion itself, and would. answer no other purpose 
than the endeavour to fix the length of each chancellor's foot as the 
statute measure of the realm, which would be (according to a high 
legal authority) an uncertain measure indeed : for one chancellor has 
along foot, another a short foot, and a third an indifferent foot(a) 
. The ground then of setting aside a contract for inadequacy 6f con* 
sideration is frauds and it has been said that there exists no case 
where mere inadequacy of price, independent of other circumstances, 
has been held sufficient to set aside a contract. Griffin v. Spratby, 2 
Bro. 180 n.; Lowther v. Lowther, 13 Yes. 103. A bill therefore, to 
avoid a contract for inadequacy or oppression, must be preferred 
under colour of fraud, which may be proved by the facts attending 
the transaction, either on the face of the instrument, or by extrinsic 
evidence. 

A voluntary settlement, although binding against the party who 
makes it, will frequently be set aside in a court of equity as fmudu' 
lent : and by the statute of Elizabeth, (27, C. 4,) settlements which 
are voluntary are *deemed fraudulent and void against a r ^g,^ n 
subsequent purchaser for a valuable consideration, even ^ -' 

Habere there has been a previous notice of such voluntary settlement. 

But where a voluntary conveyance is made by a solvent person in 
favour of his child, it is good against subsequent creditarsp though he 
should, in the meantime, become indebted ; but not against purchas- 
ers. Russel V. Hammond, 1 Atk. 15, 16; Batterbee v. Farrington, 1 
Swart. 106. 

If the parent, at the time ot such voluntary conveyance, was 
indebted, and dies in debt, the child for whom it was intended, cannot 
claim the benefit thereof against the creditors of his father. Taylor 
V. Jones, 2 Atk. 600 ; Lord Townshend v. Wyndham, 2 Ves. 10. 

If a man before marriage settle all his property, of whatsoever 
kind it may be, upon bis intended wife, though he should be indebted 
at the time, and she were aware of the circumstance, yet the trans- 
action cannot be impeached even in favour of creditors ; for marriage 
is in itself a valuable consideration, and is such. a contract which 
prevents the parties from being again put in the same situation as 
they were previously. So also if a settlement be made subsequent to 
the marriage, in pursuance of a bond or other agreement before mar- 
riage, or upon an agreement to pay money, (if it be afterwards paid,) 

(a) See Selden'a T^Ue Tilk, Tit Eqj, quoted in • note ta BL Com. B. 3, 433. 

Mat, 1843^Y 
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r *5d 1 ^^ ^^'^ ^^ valid, both against ^creditors and purchasers, 
^ J provided no fraud be mixed up with the transaction* 

Brown v. Jones, 1 Atk. 190. 

If a woman being sole, secretly, on the eve of her marriage, convey 
her property to a stranger witnout the knowledge of her intended 
husband, this will be deemed a fraud, and will not, after marriage, 
exclude the niarital rights from attaching on the property. Draper's 
case, 2 Freem. 29 ; Pett v. Hunt, 1 Vern. 18. 

If arrears have accrued upon a voluntary bond, they will constitute 
a valuable consideration, although the bond or instrument itself be 
void against creditors. Gilham v. Locke, 9 Ves. 612. 

A gift or voluntary conveyance from a man bordering on extreme 
old age, accompanied with weakness of mind, will be viewed with 
jeabusy by the courts ; fqr if any imposition, undue influence, or 
stratagem appear to have been resorted to by persons in whose favour 
the gift is made, to procure the same, it will be a ground of set- 
ting aside the conveyance. Bridgman v. Green, Wilmot's cases, 
JBl. See also Hunter v. Atkins, 3 My. & K. 113. But weakness of 
mind, provided it does not sink into that state in which a man is said 
to be non conopos mentis, is not a sufficient reason for rendering void 
a contract, unless fraud should appear in procuring it : " For the court 
will not measure the size of people's understandings or capacities, 
r *59 ythere being no such thing a« an 'equitable incapacity, 
L J where there is a legal capacity." Osmond v. Fitzroy, 8 

P. Wms.131. 

Underhand agreements^ such as where a debtor by any additional 
security does that which would amount to a fraudulent preference. 
MarrtQge-hrokage hoiiAsi which are contrary to public policy, as 
tending to introduce improper and improvident marriages ; vnxA fraud- 
ulent alienations by executors, eite all of them transactions which will 
be relieved against in a court of equity. 


[ •60 ] ♦CHAPTER IV. 

INFANTS. 

When the court of y^Kvds was abolished by 12 Car. 2, c. 24, the 
guardianship which was annexed to the king as lord paramount under 
the feudal system over all his infant tenants, became totally extin- 
guished ; but resulted to the king in his court of chancery, together 
with the protection of all other infants within his dominions. Bl. B* 
3. 427. 

The guardianship which formerly pertained to the crown being 
taken away, the care only of infants belongs to the sovereign as 
parens patrce, which care is delegated by him to the court of chan- 
cery, and is confined to that court alone, since neither the exchequer 
nor any other court can assume the right of appointing a guardian, 
unless it be a guardian ad litem to conduct the defence of the infant 
if a suit be commenced against him, which power is incident to the 
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jurffldicjtion of every court of justice, as also to take* care of the prop- 
erty of the infant whenever his interests are brought before them 
judicially. 

, The court of chancery will exercise no authority over r ^g. -i 
•an infant unless he be made a ward of court, which is ^^ 4 

done by merely filing a bill on his behalf. Amb. 303. But there are 
instances where the court upon petition without suit depending, had 
appointed a guardian and maintenance on behalf of the infant. Ex 
parte Kent, 3 Bro. C. C. 87; £^ parte Salter, Ibid. 500, and see the 
cases cited. And where the. property is very small, a guardian will 
be appointed on a petition only, without reference to the master. Ex 
parte Wheeler, 16 Ves. 266. 

Notwithstanding the power which a father, may claim over his 
children during their minority, as their natural and legal guardian* 
yet if from his character and general conduct, the court has reason 
to consider him an improper person for the custody of his children, 
it will order their removal froiii his contaixiinating influence^ for the 
sak^ of morality and general policy. The jurisdiction of the coprl 
assumes this paramount authority as representing the king as "parens 
patricB ;— thus Lord Eldon, in the case of De Manneville v. De Man- 
neville, (10 Ves. 61, and see Wellesley v., Duke of Beaufort, 2 Russ. 
1,) states that he once removed a child from his father, who was in 
constant habits of drunkenness and blasphemy, poisoning the mind of 
the infant. The court has also ordered the removal of a man's 
infant children from his Custody, and appointed another guardian, 
where the father appeared to have exercised gross ill-treatment and 
cruelty towards his infants ; (Whitfield v. IJales, 12 Ves. 402;) and 
in another case where the *father had become ihsolvent, p ^gg -i 
the court exercised the same control. ^ •'. 

So when a father was about to take his child into a foreign coun- 
try for the purpose of educating him there, he was restrained from so 
doing by the court. (10 Ves. 63, Eyre v. Countess of Shafisbury, 2 
p. W* 102.) Indeed, it is the policy of the court of equity to dis- 
countenance as much as possible the removing of infant wards out 
of the jurisdiction, with a view to their residing permanently abroad^ 
except in a case of imperative necessity ; as where it is proved that 
a constant residence in a warmer climisite i^ absolutely essential to 
their health— but the Court will compel the guardians to bring thetn 
within the jurisdiction when required. Campbell v. Mackey, 2 Myl, 
& CraigA 31. In the case referred to in the margin, the present 
Lord Chancellor, Cottenham, after adverting to the principle on which 
the court proceeds, thus expressed himself: "Independently of this 
well-established rule of the court, and the principle upon which il 
proceeds, I am convinced that scarcely any thing can be more injury 
ious to the future prospects of English children, and particularly to 
English boys, than a permanent residence abroad. Without the pro- 
per opportunities of attending the religious service of the church to 
which they belong, separated from their natural connections, es- 
tranged from the members of their own fa^milies, withdrawn frona 
those courses of education which their contemporaries are pursuing* 
and accustomed to habits and manners which *are not r ^^^ -. 
those of their own country, they must be becoming from ^ J 
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day to day less adapted to the position which it is to be wished they 
should hereafter oocupy in their native land." 

The jurisdiction of the Court of Chancery with respect to infant 
wards, generally relates to, 1« The guardianship ; 2. Maintenance; 
3. Marriage. 

The statute 12 Car. 2, c. 24, gives the father power to dispose of, 
by testamentary disposition, the guardianship of his children, which 
may extend, if males, to the age of twenty-one years ; if females, to 
that period or marriage, whichever may first happen, and under this 
statute it has been determined that a father may dispose of the guar- 
dianship of such of his children as may hereafter be born, including 
those he may have by a subsequent marriage. 7 Ves. 348. 

A father niay appbint a guardian to his natural child, and where 
be nominates persons to be guardians by his will, who consent to 
undertake the charge^ the court will appoint them to be guardians 
without any reference to the master. Chatteris v. Young, 1 Jac. & 
W. 106 ; Ward v. St. Paul, 2 Bro. C. C.583; Peckham v. Peckham, 
2 Cox, 46. 

A mother cannot appoint a testamentary guardian, (VellaresH v. 
Meliish, 2 Swan. 536») although she may be appointed a guardian; 
neither is the office of testamentary guardianship assignable, it being 
a bare power or trust. Mellish v. De Costa, 2 Atk. 14. 

♦Strictly speaking, a guardian cannot be appointed for 
a child by a stranger, however much the child may be 
benefitted by him, so as to deprive the parent of the right which 
naturally belongs to him of being its guardian ; but where a stranger 
leaves a legacy to an infant child, the law will see that he is educated 
according to fiis expectations. Powelbv. Cleaver, 2 Bro. C. C. 500. 
Neither can a grandfather appoint guardians to his grandson, but he 
may give his estate to him on that condition^ and the father submit- 
ting, is bound by it. Blake v. Leigh, Amb. 306. 

Where a testamentary guardian refuses to act, another guardian 
may be appointed by presenting a petition ; and it is not necessary to 
file a bill, out it is otherwise if he has accepted the guardianship oi' 
acted therein, and has misconducted himself. O'KefTe v. Casey, 1 
Sch. & Let 106. 

When any dispute arises between guardians as to the rnanagement 
of their ward, the court will interpose, and assume the office as guar- 
dian in chief. 

2. With regard to maintenance, it was formerly considered that 
the father being bound by nature to Support* his child, he could not 
claim any allowance out of the infant's property for his maintenance, 
unless totally incapable, either from poverty, or having a numerous 
family to provide for besides, and was thereby reduced to indigent 
circumstances; but now it is not necessary to show that the guardian 
r *fi5 1 ^^ father is in distressed ^circumstances, (Roach v. Gar- 
«- J van, 1 Ves. 160,) for if they be not of ability to main- 

tain the ward according to his expectations, they may claim a suitable 
ttllowance to be made for him during his minority. Buckworth v. 
Buckworth, 1 Cos:> 80. * 

An allowance for maintenance to a guardian must be in relation to 
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that which the infant is then entitled to, and not in regard to what 
falls in afterwards. Chaplin v. Chaplin, 3 P. Wms. 368. 

The court will allow maintenance where the principal and the 
interest of a legacy to a child is vested, although there be a direction 
that the interest shall accumulate till the legatee attain his age of 
twenty-one years. Stretch v. Waikins, 1 Madd. 253. And where, 
under an accumulation (i^iause, the children have, as among them- 
selves, an equal chance to take the capital with the accumulation, the 
court assumes the right of controverting the direction of the will, if 
it see that it is for the benefit of the infants, the chance of surviving 
being equal, and can procure the consent of all persons interested. 
But when in the event of the death of a child, under the age of 
twenty-one, leaving issue, the liccumulated property would have gone 
to that issue. Lord Eldon expressed it as his decided opinion, that 
maintenance could not be allowed to that child* Errai v. Barlow, 14 
Ves. 203. 

Generally trustees will not be allowed of their own authority to 
break in upon the capital of an infant's fortune for maintenance* It 
very rarely has occurred, *thai the court itself has done r ^^gg -. 
so, except for the pur[)ose of putting the child out in life. *■ -* 

Walker v. Wetherell, 6 Ves. 474. 

Wherever maintenance is allowed, it is always to be paid to the 
father out of the child's estate, and was never known to be deducted 
out of a legacy left by the father to his child. Jeffreys v. Jeffreys, 3 
Atk. 123. 

' 3. Marriages of Infants. — The marriage of an infant ward, with- 
out the consent of the guardians, is called a ravishment of the toard^ 
and punishable by st. West. 2, c. 35. 

When an infant is a ward in chancerv, the consent of the court 
must be obtained upon a treaty of marriage, and the court wiU gene- 
ra<ly order a reference to the master, to ascertain whether the settle- 
ment proposed be a fir one, and if the court be not satisfied therewith, 
it will not allow the marriage to take place. Smith v. Smith, 3 
Atk. 305. 

If a female ward in chancery be desirous of marrying, the court 
will look very anxiously into the circumstances and fortune of the 
intended husband ; if he be of similar rank and fortune to the ward, 
attention will be paid to such circumstances, but if he prove to be a 
mere fortune hunter, having no property of his own, the court will 
not allow him to touch any of her wealth; (Ball v. Couits, 1 Ves. & 
Bea.'297 ;) although it is the usual custom of the court, for the purpose 
of securing the happiness of the lady, and *ensuring the r ^^.^ •% 
good conduct of the husband, to empower her under the *■ J 

marriage settlement, to give one-fifth of her property to her husband, 
by will. But when a ward of court having married without consent, 
died, pending a reference to the master for a settlement of her pro- 
perty, leaving one child, the husband, who was giiilty of contempt in 
marrying her, having petitioned for part of her fortune, his applica- 
cation was dismissed with costs. Dean v. Long, Rolls, Nov. 24, 1836. 

Marrying an infant ward of the court without consent, is a high 
contempt, and all persons concerned in the contrivance of it, know- 
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ing it to he tuch, are punishable for the contempt ; (Moore v. Moore, 
2 Atk. 157 ;) and on the petition of the guardian, all the parties will 
be ordered to attend, and the husband will be committed and forbid- 
den to receive the visits of his wife until the execution of a settle- 
ment^ approved of by the master, when the husband majr present his 
petition to be discharged. And it seems that marrying an infant 
ward of the court is a contempt, although the parties had no notice 
that the infant was a ward of court. 

As infants are favourites of the Court of Chancery, they cannot be 
bound by any settlement but what is fair and reasonable. Williams 
V. Williams, 1 Bro. C. C. / 

f #68 1 Before the passing of the 7th of Ann, c. 19, if a 
L J *mortgagee died in possession, and the estate descended 

to his, infant heir, the mortgagor could not redeem his estate until 
such infant attained his age of twenty-one years; but by this statute 
infant trustees or mortgagees are empowered to convey under the 
direction of the Court of Chancery or Exchequer, the estates they 
hold in trust, or mortgage, to such persons or person as either of 
these courts shall direct. 1 Madd. 357. 

This statute, however, did ngt relate to cases in which the infant 
was a mere trustee by construction^ Sug. Vend. & P. 182 ; as where 
the mortgage money had been paid off previous to the death of the 
mortgagee, without any reconveyance of the mortgaged estate hav- 
ing been executed ; or where a person having contracted for the sale 
of his estate (which in equity constitutes him a trustee of the estate 
fdr the purchaser,) dies before a conveyance has been effected-^but 
now under the statute 1 Will. 4th, c. 60, the Court of Chancery is in 
the former instance empowered to make the infant heir of the mort- 
gagee convey the estate to the mortgagor, and in the latter to compel 
the infant heir of the vendor to convey the estate to the purchaser. 


J. ^Qg ^ •CHAPTER V. 

SPICCIFIO PEHFORMANOE OF AORBBMBNTS. 

Upon the well known maxim that " equity looks upon things agreed 
to be done as actually ^performed," is founded the jurisdiction of the 
Court of Chancery in enforcing the specific •performance of agree- 
ments:, consequently, where a contract has been entered into for the 
^8aIe of an ests^te, equity regards the vendor as a trustee for fhe pur^ 
chaser of the estate sold, and the purchaser as a trustee for the ven- 
dor of the purchase money ; (Sug. V. & P. 160 ;). and it is of no con- 
sequence to the completion of the contract, that the vendor or vendee 
died, before the day appointed for completing the contract. Paul v. 
Wilkins, Toth. 106; Winged v. Lefebury, 2 Eq. Ca. Abr. 32, pi. 43.J 
So if between the articles for the purchase and the actual convey- 
ance, any accident should happen to the property after the day 
appointed for the payment of the purchase money, the vendee must 
bear the loss, but on the other hand he will be entitled to any advan- 
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tage which may arise therefrom. White v. Nutt, 1 P. Wms. 61 ; 
Pain V. Mellor, 6 Ves. 349. 

*Upon the same principle it has been determined thai r ^^^ ^ 
although a devise of real estates, to be sold for charita- ^ A 

h\e purposes, is void under the mortmain act, yet if there be a con- 
tract for the sale of an estate at the date of the will, the purchase 
money will be given to the charity, the act extending only to the 
devise of real estates. Middleton v. Spicer, 1 Bro. C. C. 201. 

Also if money be directed to be laid out in the purchase of land, it 
is considered as land, and has all the incidents of a real estate. It 
will pass as land by devise, (Green v. Smith, 1 Atk. 57d>) although 
the estate itself be not conveyed to the purchaser until after the exe- 
cution of his will. Broom v. Monk,' 10 Yes. 597. 

ff the vendor die before the payment of the. money for which the 
estate was agreed to be sold, it will goto his personal representatives^ 
and form part of his assets, and not to the heir at law, who, if the 
estate be no^yet conveyed, will be decreed to perform the agreement 
io specie ; although the vendor covenanted for himself only and not 
for his heirs. But if an agreement be entered into by a tenant in tail 
for the sale of his estate, alihotigh it be binding on hinnself, yet it can** 
not be enforced against the issue in tail unless they are absolutely 
barred, (Cavendish v. Worsley, Hob. 203,) because the issue in taH 
claim per formam doni from the creator of the estateJarl, and there- 
fore, although it was in the power of the tenant *in tail, r #71 -1 
to dock the entail by a particular mode of conveyance, •- J 

^formerly by fine or recovery, but now by inrolment,} that not being 
done, the court cannot deprive them of the right they derive, ncut 
from the. tenant in tail, but from the author of the estate tail. V. & 
p. 184. 

The above example appears to fornfi an exception to the general 
rule in equity, that what i» contracted to be done is to be considered 
as actually performed ; another exception is, where .under a mere 
contract for the sale of an estate, the purchaser will not be allowed to 
fell the timber growing thereon before, he has paid the purchase 
money. Crockfdrd v. Alexander, 15 Ves. 1S8. 

The principle that by a contract of purchase the purchaser becomes 
in equity the owner of the property, applies only as between the par- 
ties to the contract, and cannot be extended so as to aflect the interests 
•of third persons. Therefore, before the contract is carried into effect, 
the purchaser cannot, against a stranger to the contract, enforce 
equities attaching to the property* Tasker v. Small, Myl. & Cr. V. 
3, 70. It was upon this ground also 4hat Lord Eldon, in JN^ole v. 
Smith, Jac. 490-4, stated, that where a bill is filed for a specific per- 
formance, it ought not to be mixed up with a prayer for relief against 
other persons claiming an interest in the estate. 

The object of a court of equity in decreeing a specific perform- 
ance of agreements, which are founded in "bona fide considerations, 
is for the sake of giving the party ^seeking redress a p ^^ 1 
more perfect remedy than was allowed him in a court of >- J 

common law, in which he could only recover damages for a breach 
of the eintract, and not compel its completion; and this branch of 
the chancellor's equitable jurisdiction is, by Lord Hardwicke, said to 
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be the most useful one ; for a court of equity interferes on this ground^ 
namely, that the party who has entered into a covenant* is in con- 
science bound, not only to make compensation for the breach, where 
he is unable to perform it, but also actually to perform it when it shall 
be in his power. (Alley v. Deschamps, 13Ves. 228.) This however 
extends only to such contracts, the specific performance of which is 
essential to justice, and where the legal remedy is defective; for if 
damages for a breach of the covenant be all that justice can require, 
as in the case of a contract for stock in the funds, equity will not 
interpose, JVJitf. Tr. PI, p. 118-19. 

When a party is called upon to do an act which he is not lawfully 
competent to perform, equity will not enforce the agreement, for that 
would expose him to anotbef action. Harnett v. Yielding, 2 Scho* 
& Lefr. 554. ^ 

.\ If, after an agreement for the sale of an estate^ either of the parties 
wish to compel the other to observe the contract, he must make his 
part of the agreement precedent ; for he cannot take proceedings 
against the other without an actual performance of the agreement on 
r *73 1 '^'* P®^^* ^^ ^ tender and refusal. Thus the vendor cannot 
^ J ♦bring an action for the purchase money without having 

eirecuted the conveyance, or offered to do so; on the other hand, the 
vendee cannot maintain his action for a breach of covenant without 
having tendered a conveyance, and the purchase money. V. & P. 229. 

Agreements which the court will decree to be specifically per- 
formed must be, 1. According to the forms prescribed by law; 2. 
Between parties able and willing to contract; 3. They must be cer- 
tain and fair. 

1. With regard to the first requisite, namely, agreements which 
must be according to the forms prescribed by law, these forms depend 
upon the statute 29 Car. 2, c. 3, s. 4, usually denominated the Statute 
of Frauds, which provides among other things, that no action shaH 
be brought, whereby to charge any person upon any agreement made 
upon any consideration of marriage, or upon any contract, or sale of 
lands, tenements, or hereditaments, or any interest in or confcerning the 
same, unless the agreement upon which such action shall be brought, or 
some memorandum or note thereof, be in writings and signed by the 
forty charged therewith, or some other person thereunto by him law- 
fully authorized. By a liberal interpretation of this^ clause of the 
statute, a letter containing the terms of the agreement, the considera- 
tion, and the subject matter of contract, has been held sufficient. 
()!^ennedy v. Lee, 3 Meriv. 441.) 3ut the court will not enforce the 
r *74. 1 specific performance, unless a fair ♦•inference may be 
■I- * J deduced frond the letter, that it imports a concluded 
agreement. Huddlestone v. Briscoe, 11 ye& 591 ; Stratford v. Bos* 
worth, 2 Ves. & Bea. 346. 

There have been cases wherein a written contract has been dis- 
pensed with, notwithistanding the requirements of the statute, as where 
a parol agreement has been in part performed, where it was s^dit)iited 
or proved that it was that very agreement which was partially exe- 
cuted ; (Lindsay v. Lynch, 2 Sch. &; Lefr. 8;) and it is on the ground 
of fraudulent dealing that the court grants relief in these cases, t. e. 
in allowing one party to proceed in the contract, and then taking 
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advantage of the statute, by insisting on its not being in writing. 
Savage v. Foster, 2 Mod. 35. 

Whenever the aid of the court is sought for the purpose of estab- 
lishing a parol agreement, on the ground of part performance, it must 
not only be shown what the agreement itself was, but that the pro- 
ceedings alleged by way of partial performance thereof Was not 
merely. a voluntary act, or introductory to the contract, (1 Bro. C. C. 
412, Lacon v. Merlins, 3 Atk. 4,) but in part execution of the sub- 
stance of the agreement, and as forming a necessary portion of ity 
and as such that the parties would suffer an injury equivalent to fraud, 
in. consequence of a refusal to perform that agreement in specie. The 
principle of the cases is, that the act must be of such a nature that, 
if -stated, it would of itself infer the existence of some r ^j^' -i 
^agreement, and then parol evidence is admitted to show ^ •' 

what the agreement is. Fraine v. Dawson, 14 Yes. 386. 

If the vendor on a parol agreement, for the purchase of lands, let 
the vendee into p^sessUm, this has been held to be a part performance, 
especially where the party op being admitted into possession has laid 
out nioney in improving them. Hawkins v. Holmes, 1 P. Wms. 770. 
. Whether payment of nuDuey, either in full, or merely in part, i. e. 
by way of earnest^ for the subject of contract, amounts to a partper- 
forcnance, has been a much disputed point; Lord Redesdale, in a 
ease which came before bim, (Ciinan v. Cooke, 1 Scb. & Lefr. 40,) 
stated his opinion, that the payment of money is not a part perform- 
ance, yet there, as was observed by the master of the rolls, in Fraine 
V. Dawson, tlie aot can hardly be said to be equivocal in its nature, 
i^s the payment of a price presupposes a sale, but the money may be 
repaid, and the parties are restored to their former situation. 

The defendant, to a bill filed for specific performance of a parol 
agreement, may, notwithstanding he has by his answer admitted the 
agreement, insist upon the statute of frauds, which will be a- good 
defence ; but if he by his answer submit to perform the parol agree- 
ment, (Amb. 586,) or having admitted such agreement, he do not 
submit to perform it, nor yet insist upon the.*statuie, r ^^^ v 
be is taken to. have renounced it, and a specific perform- ^ ^ ^ 

ance will be decreed. Cooth v. Jackson, j6 Yes. 37 ; Moore v. Ed^ 
wards, 4 Ves. 24. 

Covenants wjbich are said tolrun with the land, will in aoodrt of 
equity be decreed io be specifically performed, either for or against 
successive owners of the. land. 1 Eq. Cas. Abr. 473. 

It is laid down as a general rule that where a person stipulates to 
perform that whicii it is either in his own power to do, or in the 
power of others over whom he can exercise control in that behalf, 
the court will compel bim lo do it, or procure it to be done. 2 Sch. 
& Lefr. 166. Thus a married man has been ordered to procure the 
acknowledgment of his wife of a fine in mortgaged^ lands. Rust v. 
Whittle, Tot. 94. But if the husband, after entering into a contract 
for his wife, alleges an absolute inability to perform his covenant, 
and offers to pot the party in the same situation as if the agreement 
had never taken place, a specific performance will not be. decreed. (a) 

We have before observed, that if one party wish to compel a specific 

(a) See what is said ia Morris ▼. Stephenson, 7 Ves. 478. 
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performance by the other, he must make his oWn part of the agree- 
ment precedent. So, if a plaintiff applies for the aid of a court of 
equity, he must come into court with clean hands ; for, he who seeks 
equity must do equity : therefore if a parity file his bill for specific^ 
performance, and it can be shown even by parol evidence that there 
r *77 1 ^^^ ^^'^ ^°^ mistake, or ^omission^ or uhreasonaUenesSf 
T -' fraud, surprise, concealment, misrepresentation whether 

lyilful or not, •or unfairness, as in case of intoxication, attending the 
transaction; in any of these ca«cs the plaintiff's bill will be dismissed. 
JMadd. V. J,406. 

If an agreement be fair and reasonable at the time of its com- 
raencement, any subsequent increase or depreciation of value will nd 
be a ground to impeach the transaction or resist a specific perform- 
formance of the agreement, provided the parties acted with foil 
knowledge pf the nature of the property and its possible liability to 
fluctuate in value. Revell v. Hussey, 2 Ball & B. 287. 

Where there have been gross laches in the parties entitled to a 
specific performance of an agreement, or in other words, where they 
have for a long time slfept upon their rights, a specific performance 
has been refosed ; but what length of time must necessarily expi/e 
before the contract shall be dissolved seems to depend much upon the 
nature of the agreement, and tlie circumstances which attend it. — 
Thus, where there is a contract for the sate of a k*eversion, and part 
of the terms is that the money shall be paid at a fixed time, — if it be 
not so paid, by default pf the purchaser, the vendor is discharged 
from his contract ; for no man who is not ioT distressed circamstanees 
would sell a reversion, and it would frustrate the very object he iiad 
r tiyg n in view if he *were entitled only to interest on the pur- 
^ -' chase monev during the delay. Newman v. I^ogers, 4 

Bro. C. C. 391. 

In general, if the vendee do not pay the purchase-money at the 
time fixed, he will be chargeable with interest thereon at four (Child 
V. Lord Abington, 1 Ves. J. :94,) and sometimes even five per cent., 
(Waldron v. Forrester, Excheq. 30 June, 1807,) and will be bound to 
sustain any losses the estate may sustain, but will be entitled to any 
profit which may accrue in the meantime. 

Where interest is recovered at law it is always at the rate of £6 
per pent, but in a court of epuity £4 per cent, is the usual interest 
allowed. Sug. Y. & P. 506, 7 ed. and the cases cited in the margin. 

2. The parties must be able and willing to contract, therefore, an 
agreement by a feme covert, for the sale of her estate, cannot be 
enforced either at law or in equity, unless the estate be settled to h0r 
separate use so as to empower her to dispose of it as if she were sole, 
T-*and no agreement entered into by her husband for his wife, in 
respect of her property, will be binding on her, (Sug. V. & P. 18ft,) 
unless he first gain her consent. 

An agreement by a lunatic cannot be carried into execution, but 
the subsequent change of the mental condition of a person who has 
entered into an agreement, by becoming lunatic, will not affect the 
rights of the parties* Ibid. 189. 

r #79 1 '^^ enforce the specific performance of agreements the 
^ ^ ^remedy must be mutual; therefore, if an infant enter into 
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a contract for the irale or purchase 6f an estate, he cat)not enforce 
it in equity, for the remedy is not mutual. Ibid. 

Neither will the court decree a specific performance of a Contract 
made when. one of the parties was in a state of intoxication, and it 
makes no difference that the party was not inveigled into drink by 
the plaintiff. 

3. The agreement must be certain and /air, otherwise the court 
cannot decree a specific performance. Thus, where a tenant in tail 
with a power to make a jointure of lands, situate in the several coun- 
ties of A. B. and C, in consideration of marriage and a portion which 
be received with his wife, covenanted by articles before marriage to 
settle a jointure, but without saying out of what lands in particular, 
and died before any settlerhent was made, the wife having also died, 
her executrix filed her bill for an account of the profits of the lands 
articled to be settled, t^e bill was dismissed. Elliot v. Hele, 1 Yern. 
406. 

The agreement must also be /atr,.that is, the consideration must 
not h^ inadequate or unreasonable, — for a specific* performance of a 
eoniract will not be decreed if the piarty against whom it is sought to 
be enforced can show that the price was very, unfair, or unconscious 
ableK<>) but any basual accident happening t6 the prop- r ^^^ -i 
erty ^subsequent to the agreement will not form a ground ■- •' 

of objection to the specific performance, unless by means of such 
accident the property has becottie so changed that it cannot be 
enjoyed in manner prescribed by the agreement itself. City of Lon- 
don v. Mitford, 14 Yes. 41* 

\ « ^ 

r 

■ 

(a) Barn&cdiitoii ▼. Liqgood, B^n. 34t« S. C. ; Collet v. Woolaiton, 3 Bro. C. C« ^8; 
Vin. Abn UU '* Contrftct ftQd AgreoioeiiV* (P*) Ca. 10 & 1^.~ 


♦CHAPTER YI. [ *81 ] 

TRUSTS. , "• ' ' ' 

Perhaps there is not any part of the chancellor^s jurisdiction, in 
"tirhich he is called upon to exercise a more exclusive and extensive 
liuthority, than in matters of trust; and notwithstanding the doctrine 
0f trusts, which are said to be creatures of equity, was unknown to 
ihe common law, yet they have been gradually settled and moulded 
into a certain system, and are governed by nearly the same rules as 
%re applicable to an estate at common law. 2 P. Wms. 645. 668, 
669. 

^ A tru^t bears almost an exact resemblance to what a use was 
before the statute (both arising out of the same court), with this excep- 
tion, — the uses regarded land only ; and it was held that nothing 
could be granted to a use, whereof the use is inseparable from the 
possession, " quae usu Consumuntur,*' or whereof seisin could not be 
instantly given, and therefore could not be granted of personalty, such 


as terms of years, or other chattel interests, whereof the 
termor is not ^seised, but only possessed; but trusts may 
be created either of real or personal estates. 
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As uses paved tbe way for trusts it may hot be unAeeeasary to 
trace in a few words the progress of both one and the other* Uses 
and trusts then, derived their origin from the same source, i. e. the 
jidei commusum of the civil law, introduced by Augustus, which was 
the grant of an inheritance to one in tru9t, that he should convey it, 
or dispose of the profits at the will of another. This created a right in 
the party at whose disposition the estate was held in confidence, called 
the jus fidudariuntf which might be enforced by the prastor especially 
appointed for that purpose, styled ibe prtjetarjulei cmnmissarius, lost. 
Lib, 2. T. 23, 

. This fiduciary doctrine from the Roman law was, we are told, first 
introduced into England by the foreign ecclesiastics, who, being keen 
adepts in evading the various statutes enacted from lime to time for 
the purpose of stemming their successful encroachments upon the fair 
territories of this island ; and being at th^ same time well versed in 
all the subtle refinements of the civil and canon laws, applied the 
Roman doctrine of \he fidei-commissum to evade the statute of itiort* 
main, by obtaining grants of land, not to their religious bouses 
directly, but to the use of such houses which the chancellors, who were ^ 
in those days of the clerical prden held to be fidei commissaf (Bl. B» 
r •as ^ S^ 3!^8; Doc. & Stud. C. 22,) and binding on the «con^ 
*- -* scieuce of the nominal feoffee to account to his cestiki que 

use for the profits of the estate. This doctrine was introduced about 
the latter end of the reign of Edward the Third. In succeeding 
reigns the legislature was employed in framing statutes and passins^ 
laws to remedy the inconveniences which. were every where fefr; the 
provisions of which all tended to consider the cestui que use as real 
pwner of the estate, and allowed actions in respect of the e^ate to be 
brought against him, if in actiial enjoyment of rents and emoluments, 
without regard to his nominal feoffee, until the statute 27 Hen. 8, c. 
10, called the statute of uses, or the statute for transferring uses into 
possession^ carried this idea of absolute ownership into full efTect. 
: By this statute it was provided that ** when any person shall be 
seised of lands, &c., to the use, confidence, or trust of any other per- 
son or body politic, the person or corporation entitled to Hhe use in 
fee simple, fee tail, for life,or years, otherwise, shall from thence- 
forth stand and be seised or possessed of the land, &c., of and in the 
like. estates as they, have in the use, trust, or confidence, and that tlus 
estate of the person so seised to uses, shall be deen>ed to be in him 
or them that have the use in such quality, manner, form, and coedi* 
tion as they had before in the use." ^ i 

The effect of this statute, therefore, was to destroy, the intervening 
estate of the feoffee to uses, and by the instantaneous transmission (rf* 
tbe estate from him to the cestui que use, to create in him a legal 
r *A4 1 instead of an equitable ownership. It executes the use, ». 
!- ^ e,f it ^conveys the possession to the use, and transfers the 

use into possession. 

A oew and very serious . difficulty, however, was discovered to 
have arisen out of"^ the statute soon after it came into operation, and 
which at first the framers of it never contemplated. This statute, 
which transfers the use ioto possession, speaks of one use only, and 4 

not a succession of uses ; as, therefore, the judges in those times of 
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subtle disqaisition, held that there could not be a use upon a use, it 
followed that where a feofTment was made to A. and his heirs, to the 
use of B. and his heirs, to the use of, or in trust for, C. and his heirs ; 
this last use was a mere nullity, (Bl. B. 2. 336, Mad. 447, 448,) 
because the statute executes the first use only, and speaks not of a 
second one ; therefore the estate being conveyed from A., the first 
feoffee, to B. by an instantaneous seisin, B. becomes complete legal 
owner of the estate by force of the statute, of which he cannot be 
divested, however contrary to the original intention of the parties. 
It was now that a court of equity interfered to prevent so manifest a 
grievance, which the statute itself could not remedy. This was not 
by absolutely divesting the estate from B., of which he became seised 
under the statute, but by compelling him, as in conscience bound, to 
hold the estate in trust for C. and his heirs, in the same manner as he 
would have done as feoffee to uses before the statute ; for as the terms 
of the statute were satisfied by executing the use in B., the court of 
chancery was *at liberty to excuse its jurisdiction by con- r ^^g^ ^ 
stituting him a trustee for the purpose of carrying into *• •* 

efiect the manifest intention of the parties. Thus were the old doc- 
trine of uses, before the passing of the statute, revived under the 
denomination of trusts. 

Lord Hardwicke has classed the different interests in land into 
three kinds, namely : — 1. The estate in the land itself, the ancient 
common law fee ; 2. The use which was originally a creature of 
equity, but since the statute of uses it draws the estate in land to it, so 
that they are joined and make one legal estate ; 3. The trust which 
the common law takes no notice of, but which carries the beneficial 
interests and profits into this court, and is still a creature of equity as 
the use was before the statute. Willet v. Sandford, 1 Ves. 186. 

Trusts being, therefore, the offspring of equity, and unknown to the 
common law, it follows that they are governed by equitable rules, 
having no necessary dependence for their operation upon the princi- 
ples which regulate the decisions at common law, which never took 
cognizance of matters lying solely in foro consciencice. They are, as 
we have observed, what uses were before the statute ; after the stat- 
ute, uses became legal estates, the object of the statute bein^ to 
destroy their fiduciary character, which however the court of chan- 
cery revived under the denomination of trusts. The trustee standing 
in the situation of the ancient *feoffee to useSf and the r ^^gg -. 
cestui que trusty for whose benefit he is vested with the ^ ^ 

estate, taking .place of the cestui que use. 

A trust may now be thus defined, — a confidence reposed in another, 
in such a manner as gives a right in the cestui que trust to receive 
the profits, and to dispose of the lands in equity. 1 Madd. 17. 

Trusts are either express, namely, such as are created by deed or 
will ; or implied, whicn comprehend all such as are not express, but 
which arise by implication of law or the acts of the parties. 

Express trusts, such as are created by deed, are generally, 1. Trusts 
created in marriage settlements ; 2. In conveyances to purchasers; 
3. In conveyances by way of mortgage, or otherwise, for the pay- 
ment of debts ; 4. In assignments of choses in action. 1 Madd. 460« 

May, 1^43.— Z 


54^ goldsmith's s^uitt. 

Express Iro^tS' created by mil relate to tho§e testatneotary dispoai;- 
tiona only, where the construction of the words of a will is dilTerent 
in equity from that which the same words would receive in ascourt 
of law; as where the tru3t created by will is merely ea?ecu^orj/r and 
not executed f to which we have before alluded under the title of 
♦• Mistake." 

Implied ixusis relate to the administration of assets aad the payment 
of legacies; for if executors and administrators be not expressly 
trustees for this purpose as well as for the other duties which devolve 
upoa them in their office^ they are so by implication in a court of 
r *8T 1 ®^"'^y» *and the whole jurisdiction of the court in the . 
^ •' administration of assets is based upon the principle that 

it is the duty of the court to enforce the execution of trusts. l.Madd^ 
678. 

The usual order observed in the administration of real and per- 
sonal assets for the payment of debts is» — 

1. Personal estate not specifically bequeathed or otherwise exempted 
from the payment of debts* 

2. Lands expressly devised iox ihe ^?iyn\etii ol Athis. 

3. Descended estates. 

4. Lands charged with the payment of debts. 

It is a general rule in equity that every person coming into posses- 
sioii of trust property, with notice of the trust, is to be considered as 
a trustee, and therefore bound with respect to that property to exer 
cute the trust. Daniels v. Davison^ 16 Yes. 249 ; Adair v. Shaw, 1 
Sch. & Lefr, 262. 

Although the rules of equity with regard to trusts are not essen- 
tially such as regulate the decisions of a court of law, yet in the con- 
structim of words whereby trusts d.ie limited oi real or personal 
estates* whether by deed or will, equity has generally followed the 
la,w in regard to the creation and limitation of legal estates. Duke 
of Norfolk's case, 3 Ch. Cas. 48; Bale v. Coleman, 1 P. Wms, 143. 

Where a trtist estate is created either by will or deed, it will be 
st^bjeot to the cognizance of a court of equity ; but where a convey- 
r *8H 1 ^"^^ ^^ devise is of a legal estate it *must be determined 
«- J upon by the jurisdiction of a court of common law. 1 

Madd. 452. 

Previous to the passing of the statute 3 & 4 W. 4, commonly called 
the Dower Act, a widow was not dowable out of a trust estate ; one 
of the effects of tha( statute, however, was to give her the same right 
out of a trust estate as she has out of a legal estate ; and the cestui 
qpe trust has the same power over the trust estate as the owner of 
a legal estate possesses, for the trustee possesses no power whatever 
over the trust estate, but what is connected with the benefit of the 
cestui que trust. 

It is a rule of a court of equity that where a trust is once created 
it shall never fail for want of a trustee, therefore, if there be a devise 
of a real estate in trust, but no person named who shall act as trus- 
tee, the court will constitute the heir-at-law a trustee : and in the case 
of a bequest of personalty it will consider the personal representative 
as a trustee, (White v. White, 1 Bro. C. C- 18,) and where trustees 
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disclaim or refuse to act, the execution of the trust will devolve on 
the court. 

It may fee further observed, that whenever the legal and equitable 
estate unite -together in the same person, the equitable estate will 
merge in that of the legal, and will no longer be subject to a court of 
equity, for a man cannot be trustee for himself. 

Trustees will be held accountable to their cestui que trust for any 
breach of trust arising from negligence, malfeasance, or 'a gross mis- 
application of the trust *property ; the court will also r ^gg -^ 
charge the representatives of trustees with the consequen- *- -' 

ces of an abuse of trust, although they may have derived no benefit 
from it, and notwithstanding they had paid qU his debts of which 
they had any knowledge, out of the assets, and had distributed the 
whole surplus among his residuary legatees many years before, and 
at a time when they had no notice of the breach of trust or of any 
claim in reispect of it ; (Knatchbull v-. Feamhead, Myl. & Cra. V. 8. 
122;) but where there has been no mala fides on the part of the 
trustee the court will not deal severely with him upon slight grounds, 
and will therefore in such a case endeavour to discharge a trustee 
from any mischief that may arise from a misapplication of the trust 
money. Trafford v. Boehm, 3 Atk. 444, 

Where an executor passes his accounts in the court of chancery 
he is discharged from further liability, and the creditor is left to his 
remedy against the legatees; but if he pay away the re^iidue without 
passing his accounts in court he does it at his own risk. Knatchbull 
V. Fearnbead, Myl. & Cra. V. 8. 126. 

Also, if an executor retain assets in his hands, and apply them for 
his own purposes, he will be held to pay interest thereon at 4 per cent. 
HatI V. Hallett, 1 Cox, 184. 

Where the trustee makes use of the trust property on his own 
account, the cestui que trust may compel him to refund the same with 
interest, or accbunt to him for *whatever profits he may p ^^^ ^ 
have made. But should the speculations of the trustee I- ^ J 
turn out unfortunate, he is still liable to the cestui que trust for interest 
on the trust fund. 3 Bro. C. C. iU8; Massey v. Davis, 2 Ves. Jun. 
320. So if a trustee invest the trust money in a fund which the court 
does not adopt, and there happen to be a fall in the stocks, he must 
make good the deficiency ; (Phayre v. Perce, House of Lords, 3 Dow. 
128 ;) if on the contrary there arise any profit, it belongs to the cestui 
que trust. But the trustee may relieve himself from all liability by 
laying out the trust money in the reduced bank annuities, or 3 per 
cents, which is the fund the court adopts. Holland v. Hughes, 18 
Ves. 111. A trustee should therefore for bis own security emleavour 
to adhere to the tenor of his trust as closely as possible, for as the 
office of a trustee, as well as an executor or administrator, is consid- 
ered honorary, they are allowed no remuneration for care and trouWe, 
unless it be especially provided for in the deed or will creating the 
trust; and it has been determined that an executor will receive no 
allowance for his management, time, and labour, expended in carry- 
ing on a business after the testator's death, (Burden v. Burden, 10 
Yes. 170,) but persons holding the situation of trustees will be allowed 
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all fair and honest expenses incurred in executing the purposes of the 
trust. 

When from circumstances it is deemed fit to remove a trustee, the 
proper course is to file a bill in equity for that purpose. 


[♦91] PART III. 

CHAPTER I. 

BT AND AOAIirST WHOM A SUIT MAT BE INSTITUTED. 

The first process, on behalf of a subject merely, in a Court of 
Chaneery, is by preferring a bill in the nature of a petition or com- 

. plaint, and is addressed to ■ the Lord Chancellor, Lord Keeper, or 
Lords Commissioners for the custody of the Great Seal, as the case 

. may be ; should the person who holds the seal be a party, or the seal 
happen to be in the king's hands, the bill is addressed to the king 

. himself in his Court of Chancery. 

Suits on behalf of the crown, or these who partake of its preroga- 
tive, or whose rights are under its particular protection^ as objects of 
a public charity, are instituted by the Attorney or Solicitor-General ; 
(Mitf. Tr. PI. 7 ;) and where there are conflicting claims between the 
sovereign and persons partaking of his or her prerogative, or under 
his or her peculiar protection, the crown as plaintiff may be repre- 
r ^2 I sented by the Attorney-General, and as *defendant by the 

> J Solicitor-General. (Att. Gen. v. Mayor of Bristol, 3 

Madd. 319, S. C; 2 Jac. & W. 294; Alt. Gen. v. Vivian, 1 Russ. 
226.) The bill exhibited by the Attorney or Solicitor-General, as 
they merely exercise their office officially, is not by way of petition, 
but of information to the court respecting the rights of the crown 
which it claims for itself, or those who are under its immediate pro- 
tection, and the violation or detention of those rights. When the 
subject-matter of the information does not immediately affect the 
interests of the crown, the proceedings are carried on in the name 
and under the direction of a relator, who is answerable for the pro- 
priety and conduct of the suit, and for this cause neither a feme cov- 
ert, an infant, nor an idiot, can be a relator ; if the relator should 
himself have a personal interest in the matter of complaint, as well 
as the crown, the proceedings form together that which is denomi- 
nated Information and Bill. 

Bodies politic and corporate, and all persons not partaking of the 
prerogative of the crown, sue either by themselves or by others ; 
persons of full age not being married women, idiots or lunatics, may 
file a bill by themselves alone. A feme covert, provided she is iu 
such a condition as to be by law considered a feme sole, may sue in 
her own name — as where her husband is banished or has abjured the 
realm, but this being an exception to the general rule, a married 
woman having interests in opposition to those claimed by her hus- 
r *93 1 band, as also an infant, must respectively sue by their 
^ •' next *friendf but idiots and lunatics exhibit their bill by 
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the committees of their estates ; (Mitf. 29 ;) a suit on behalf of the 
rights of a married woman is usually instituted by herself and her 
husband jointly. A suit in a Court of Chancery is usually denomi- 
nated proceedings by English bill, to distinguish it formally from 
suits within the ordinary jurisdiction of the court, as a court of com- 
mon law, where, as in the^ other courts of law, proceedings used to 
be in more ancient times, since the Conquest, entered and enrolled in 
the French and Norman language, and aflei-wards in the Latin, (36 
Ed. 3, Bl. B. 3, c. 21,) until the st. of 4 Geo. 2, c. 26, which finally 
determined that the proceedings at law shoul4 be done into English, 
from which period the race of Mack letter lawyers began visibly to 
decline. 

Generally speaking, all persons who are capable of commencing 
suits may also be made defendants under the like restrictions ; for 
instance, bodies politic and corporate, and persons of full age nat 
being idiots, lunatics, or married woman, may defend a suit by them- 
selves. As a feme covert usually sues jointly with her husband, so 
she must, where her interests are the subject of the suit, be made a 
defendant jointly with him ; but if she claim any interest therein in 
opposition to the demands of her husband, the court, upon applica- 
tioB, will order that she may be allowed to defend the suit separately 
fr6m her husband. 

There is however an exception made in respect of an infant defen- 
dant. We have observed that h^ sues by his *prochein ^ ^g. -j 
ami, or next friend, but he defends by guardian, who is I- -■ 

usually the nearest relative, who claims no interest in opposition to 
thai of the infant. If the infant reside within twenty miles from Lon- 
don, the guardian is appointed by the court. If he reside beyond that 
ili^ance, the guardian is appointed by commission. In the case of an 
idiot or lunatic the court will appoint the committee to be guardian 
ad litem, unless his interests are adverse to those of the idiot or luna- 
tic, for in that case another person will be appointed guardian to defend 
the suk. If the bill do not state the defendant to be found an idiot or 
kmatic by inquisition, the court will require an affidavit or other evi- 
dence showing the state of mind of the defendant before it will per- 
mit him to defend by guardian. When the crown is in possession of 
that which the suit seeks to divest, or where the rights claimed by the 
crown are the sole object of the suit, the application must be made to 
the king by petition of right, upon which the crown may refer it to 
the Chancellor to do right, and direct that his Attorney-General shall 
be made a party for that purpose : the queen is entitled to the same 
prerogative. 
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or THS BILL. 

Although a bill in chancery may be said to consist only of two 
gr-and divisions, i. e. the statement or allegation of facts, and the inter- 

z2 
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rogations — ^yet it is usually divided into nine parts, 1. The address; 
2. The parties ; 3. The plaintiflf's case or slating part ; 4. The charge 
of confederacy ; 5. The pretence and charge ; 6. That part which 
gives jurisdiction; 7. The interrogatory part ; 8. The prayer for 
relief; 9. The prayer for issuing process. 

1. The address Is the direction to the person who at the time holds 
the Great Seal, which of course varies upon every change of the cus- 
tody of the seal, or any alteration in the style or title of the person to 
whom it is entrusted. 

2, This part contains the names of the complainants, together with 
, their description and place of abode, that the court as well as the 
defendants may know where to resort to enforce obedience to any 
order of the court, and more especially for payment of any costs 
that may be awarded against the plaintiffs. 

r •&6 1 *^' '^^^ stating part contains the plaintiff's case, and 
}- J answers to the declaration at law. It ought to contain 

nothing that is impertinent, or it will be expunged by order of the 
court ; and whatever facts are within the knowledge of the plaintiff, 
and are essential to his case, ought to be set forth with clearness 
and precision. 

4. The charge of confederacy against the defendant This part 
must be omitted against peers, and those entitled to privileges of par- 
liament; but this charge, like the count in a declaration alleging 
fraud, is very seldom inserted, even against commoners, at the present 
day ; indeed, as its utility has been questioned in a former generation, 
(IVlitf. 43,) it is fast giving way to a more courteous and refined age. 

5. The pretence and charge next follow in order, and are used 
where the plaintiff conceives that a certain defence may be made by 
the defendant, and has any matter to allege which may avoid it. 
They are sometimes introduced for the purpose of putting in issue 
some matter which it is not for the interest of the plaintiff to admit. . 

6. This part of the bill is intended to give jurisdiction to the court, 
by a general averment that the acts of the defendant are contrary to 
equity, and tend to the injury of the complainant, and that he has no 
remedy, or not a complete one, without the assistance of the court. 
But this averment is not of itself sufficient to entitle the plaintiff to 
r «97 1 ^^^ ^^^ ^^ ^^^ court, unless it be apparent *from the facts 
i- •' contained in the biU that the court has jurisdiction. 

7. The interrogating part calls upon the parlies complained of to 
answer upon oath all the matters contained in the former part of the 
bill, according to their knowledge, information and belief, for which 
purpose there is a repetition, by way of interrogatory, of the matters 
to be answered, adding to the inquiry of each fact an inquiry into 
the various circumstances attendant upon it, and the variations to 
which it may be subject, with a view to prevent evasion, and compel 
a full answer. Mitf. 45. 

8. The prayer for relief usually contains a particular prayer, point- 
ing out the remedy sought by the plaintiff, concluding, however, with 
a prayer of general relief at the discretion of the court. 

9. To attain the object of the bill, it prays, in the last place, that 
the court will enforce the appearance and answer of the defendant by 
a writ of subpoena. If the plaintiff seek to obtain the special order 
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of the court, or a provincial writ, it is necessary to insert in the bill, 
next before the prayer of process, a prayer for the order or particular 
M^rit which the case requires, (Wood v. Beadell, 3 Sim. 273,) and the 
bill is generally named after the writ itself, as an injunction bill, or a 
bill for a writ of ne exeat Regno. Mitf. 47. 

If the defendant claim the privilege of -peerage, the plaintiff must, 
in addition to the common prayer for a ^subpoena, pray r _^ ^ 
for letter missive. If the Attorney-General be made a I- ^ J 
defendant, the prayer must be that be may answer the bill upon being 
jierved with an office copy thereof. When any of the defendants are 
out of the jurisdiction of the court, the plaintiff should state the cir- 
cumstance, and pray that they may be served with process when they 
shall come within the jurisdiction. 

It remains to observe that every bill requires the signature of coun- 
sel previous to its being filed ; and in strictness the counsel is respon- 
sible for any thing scandalous or impertinent contained therein. If 
the bill be afterwards amended^ the counsel must also sign his name 
to the amendment. 
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or THE PARTIES TO A SUIT. 

A COURT of equity, for the purpose of doing justice between all 
the parties interested in the suit, and to pronounce such a decree as 
will prevent future litigation, and protect the interests of those who 
are called upon to obey its decree, demands that all persons mater- 
ially interested, however numerous they may be, be made parties to 
the suit, unless where it is impracticable to bring them all before the 
court, as if one or nryore of the persons who are interested in the sub- 
ject of the suit, are out of the jurisdiction of the court — in which 
case proceedings may be had without such persons against all the 
others. But it is the practice to add the name of a person out of the 
jurisdiction to the bill, in order that his interests may appear in con- 
nection with the other parties on the record, and the bill prays pro- 
cess against him should he come within the jurisdiction of the court. 
Miif. 164. 

The court, however, for the purpose of saving »ex- r ^.^^ -. 
pense, delay, and the inconvenience of a muhiiude of '- ^ 

suits by persons claiming similar equities, will sometimes permit a 
few persons out of a larger number, to file a bill on behalf of them- 
selves, and all others in the same interest. Cockburn v. Thompson, 
16 Yes. 321 ; Evans v. Stokes, 1 Keen, 24. Thus, in the common 
case, where a few creditors institute a suit on behalf of themselves 
and all other the creditors of their debtor deceased, the decree being 
made for the general benefit of such creditors, all the others who are 
not made actual parties to the bill, may come in under the decree, 
and claim satisfaction out of the real and personal estate of the 
deceased, equally with those creditors in whose name the bill was 
filed. In the same manner a legatee may substantiate proceedings in 
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equity on behalf of himself and the other legatees. It has been also 
held that one of the shareholders of a canal is at Hberty to file a bill 
on behalf of himself and the rest of the shareholders^ for the pur- 
pose of setting aside an agreement entered into by the cdmrnissioners 
of the canal, contrary to the provisions of the act of parliament under 
ivhich the canal was made. Gray v. Chaplin, 2 Sim. & 8. 267. 

When a dissolution of partnership is sought, all the membeni of 
the partnership, however numerous, must be made parties to a bill for 
that purpose. Long v. Young, 2 Sim. 369. 

f *101 1 *^^ ^" ^"'^^ relative to charitable funds, the Attorneys 
■- J General must be made a party ; but he is not >a necessary 

party where a private charity is the subject of the suit. 3 Atk. 277. 

To a bill filed by an obligee to a joint and several bond, alt the 
obligors, whether principals qr sureties, (unless when one of the latter 
is insolvent,) must be made parties. 


[ *102 ] *CHAPTER IV. 

OF THE SEVERAL KINDS OF BILLS. 

We shall enter upon this part of the subject by observing the divi- 
sions laid down by most writers on equity, and which are considered 
as threefold, — I. Original bills; II. Bills not original; and III. Bills 
in the nature of original bills. 

1. Original bills are divided into bills praying relief, and those not 
praying relief. 

Original bills praying relief are divided into,-r-l. Such as pray the 
decree of the court touching some right claimed by the plaintiif in 
opposition to the defendant ; 2. A Bill of Interpleader ; 3. A Certio- 
rari Bill. 

Original bills, not praying relief, are, — 1. A Bill for Discovery; 2. 
A Bill to perpetuate the Testimony of Witnesses. 

The form of every bill bears a resemblance to the original bill, 
although they must necessarily vary according to the purposes for 
which the bill is framed. Milf. 47. 

r *103 1 *Original Bills are so called, because they relate to a 
*• ■' subject-matter which has not been before controverted in 

the court between the same parties, standing in the same interests. 
All the others are generally deducible from, or are in some manner 
connected with them. 

2. A bill of interpleader^ on which we have made some previous 
remarks, is where the plaintiif, not having any interest in the subject- 
matter of litigation, but of which he is possessed, (ears he may suflTer 
injury by two or more persons claiming the same thing by diflfereot 
interests. The bill prays that the rival parties may interplead, or 
contest their doubtful claims, that the court may decide to whom the 
thing belongs, and that the plaintiff may be indemnified. An affidavit, 
denying collusion between the plaintiff and any of the 'interpleading 
parties must be affixed to the bill, because the principal object of the 
piaintiffis, or ought to be, to avoid involving himself in difficulties 
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which might arise by delivering ovet the subject of contention to the 

Earty not entitled to it, or being vexed by a multiplicity of actions 
rought against him by the other claimants. If the plaintiff be in pos- 
session of any sum of money which forms the subject of the suit, he 
must bring it into court, or offer to do so by the bill. Coop. 5Q; Meuz 
V. Bell, 6 Sim. 175. 

3. A bill of certiorari is exhibited wheti a suit is commenced in an 
inferior Court of Chancery, and the defendant to such suit is appre- 
hensive that he cannot have complete justice, by reason of the limited 
jurisdiction of that court, or that the court itself has no r 4^iqa n 
' jurisdiction. The bill is nominated after the sp'ecial writ ^ ^ 

which it prays, i. e, the writ of certiorari, to remove the cause from 
the inferior court into the Court of Chancery. As it does not pray 
that the defendant may ahswer or appear to the bill, it does not pray 
that a subpoena may issue. Should the court see fit to remove the 
cause from the inferior court, within its own immediate jurisdiction, 
the bill which is filed in the latter court is considered as an original 
bill in chancery, and process is issued thereon as such. 

We shall now speak of original bills not praying relief, which are 
divided into, — 1. Bills of discovery; 2. Bills to perpetuate the testi- 
mony of witnesses. 

1. When a bill is filed for the mere purpose of discovering deeds, 
papers, or any documents whatever, in the power or custody of the 
defendant, or of any facts resting within his knowledge, either for the 
' sake of enabling the plaintiff to sue or defend an action at law, or any 
other purpose of a similiar nature, without seeking relief in conse- 
quence, it is emphatically styled a bill of discovery, as contradistin- 
guished from all other bills, which are exhibited not merely for the 
purpose of discovery, but also relief. 

A bill of this nature must state the interest of both the plaintiff and 
defendant, and the matter concerning which a discovery is sought, 
together with the right of the plaintiff to call for the discovery. Mitf. 

8. *A bill to perpetuate the testimony of witnesses, to r #i 05 1 

examine witnesses de bene esse, is exhibited when, from *- ^ 

' age or the dangerous state of health of one, or the only witnesess to 

a particular fact, their testimony is^indanger of being last. The 

plaintiff in either case'ts'entitled to an order to examine them de bene 

' esse. 

If the witnesses are above the age of 70 years, application is made 
by a petition or motion of course for an order to examine them de 
bene esse upon an affidavit of the fact, and that their evidence is mate- 
rial. Pritchard v. Gee, 5 Madd. 364. When the matter was of 
great importance, and the thing of which evidence was sought lay 
only in the knowledge of the witness he was ordered to be examined 
de bene esse, although he was not proved to be old or infirm. Shir- 
ley V. Earl Ferrers, 3 P. W. 77. 

As the examination de bene esse is only allowed JA Gaee»-xiLjm.ej- 
genc^tJ>Lw'^®''® importa rU..tfistimony id* ill dinger^Qf ieiog-lost ; — if/- 
the witnesser^hould survive and are in the kingdom at the time of the' 
examination in chief, they must be re-examined and the deposition$' 
will be suppressed. 

The bill must state the matter on which the plaintiff requires evi- 
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dence, his interest in the subject, and pray that he may have leave to 
examine the witnesses thereon, to the end that their testinr)ony may 
be preserved and perpetuated, (Mitf, 5il,)and that before the facts can 
be investigated in a court of law tha testimony of a material witness 
r ^,^ n is in danger of being lost by his <{eath or departure from 
■- J *the realm ; and as this process tends to change the juris- 

diction of a party from a co«rtof law to a court of equity, an^flMavit 
of the circumstances should be aonesed. 

II. Bills not original, or in other words such as are an addition to, 
or a continuation of an original bill, are divided intQ — 1. A supple- 
mental bill ; 2. A hill of revivor; and ,3. A biU of revivor and sufp- 
plement. 

LA supplemental bill is used tQ supply the defects of a suit when 
the imperfection arises from a defect in the original bill, or in some of 
the proceedings upon it, or in respect of the discovery of new evidence. 
A supplemental bill is filed when a further discovery is sought from 
the defendant to put new matter in issue, or to add parties, provided 
the suit has proceeded so far that the original bill cannot be amended 
for ahat purpose. But a supplemental bill will not be allowed where 
an amendment would answer the same purpose, which the court (sub- 
ject to certain restrictions) will allow the plaintiff to do where uqw 
facts are brought to lights either by the diligence of the parties, or the 
disclosures made in the defendant's answer. An amendment however 
will not be allowed when any event happens subsequent to the filing 
of the original bill, by which a new title arises, or a fresh interest in 
the matter in dispute to any person not a party to the bill ; as the 
birth of a tenant in tail ; or where the husband and wife are defend- 
ants, and by the death of the husband a new interest arises to the 
r ''^^lQf^ 1 vvrife, a supplemental bill is necessary, the wife not beiqg 
I- -I *boi9nd by the answer which was put in pending cover- 

ture. Mole V. Smith, 1 J. & W. 665. 

If a supplemental bill be filed in respect of facts posterior to the 
original bill, but which are immaterial as facts, or irrelevant to the 
sul^ect of the suit, a demurrer will hold. They must also be of such 
a nature, that the relief sought for cannot be obtained under the ori- 
ginal bill. Milner v. Lord Harwood, 17 Yes. 144; Adams v. Dow- 
dir^, 2 Madd. p, 53. 

When in a supplemental bill a new party is introduced the proceed- 
ings against such subsequently introduced party has in some degree 
the efiect of an original bill. ' 

A supplemental bill must set forth the original bill, and proceedings 
thereon, and if occasioned by an event posterior to the filing of the 
original bill, it must also state that circumstance* A supplemental 
bill prays that all the defendants may appear and answer the charges 
. therein contained ; but where the supplemental bill is exhibited merely 
for the purpose of bringing formal parties as defendants before the 
court, it is not necessary to make the defendants to the original bill 
parties to the supplemental bill. 

2. A bill of revivor is a continuation of proceedings where a suit 
abates by the death of a party whose interest in the subject-matter of 
the suit does not determine by his death, but is transmitted to bis re^l 
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or personal representative, according to the nature of the r ^-^g -. 
property *upon which the question arises ; and the title *• -I 

of the representative cannot be disputed. As the interest of a plain- 
tiff generally extends to the whole suit, all proceedings abate by the 
deitth of a plaintiff, or marriage of a female plaintiff; but although by 
the death of the defendant the suit abates, the marriage of a female 
defendant is nro abatement. 2 Eq. Ca. Ab. 1. On the marriage of a 
female plaintiff, the person of her husband is all that is required to be 
ascertained. The bill of revivor must, like a supplementary bill, state 
the original bill and the subsequent proceedings thereon, also the ab^ite- 
ment. The title to revive must clearly appear. The bill must also 
charge thai the cause ought to stand revived, and be placed in the 
same condition as to the parties thereto, as it stood with respect to the 
parties to the original bill, at the time of abatement, (Milf. 76,) pray- 
ing that the suit may be revived accordingly. 

wheh the rights of the parties are clearly ascertained by a decree, 
both plaintiffs and defendants are equally entitled to the benefit of the 
decree, therefore, where in case of an abatement after a decree the 
plaintiffs neglect to revive, it is competent for any of the defendants 
to file his bill of revivor, to bring the necessary parties before the 
court — the death of a sole plaintiff abates the suit. If he die before 
the decree, and his representatives do not revive, the defendant will 
not be allowed to recover for his costs; and in this respect he will be 
remediless. 

*If one of two joint tenants die after the commence- r ^.^g -i 
nient of the suit, this is no abatement of the suit, (2 Freem. ^ -■ 

6,) because the interest of the one so dying, survives to the other ; so 
if one releases it will not abate the suit as to the other, neither does 
the death of the plaintiff in an interpleader suit after decree abate the 
proceedings; for the decree determines his interests, and each of the 
defendants are considered in the character of plaintiffs. 

3. A Bill oi revivor and supplement is exhibited when any circum- 
stances arise besides that which causes the abatement, whereby the 
interests of the parties are varied or affected, as by a settlement or 
devise dnder certain circumstances, for, notwithsitanding the suit may 
be continued by the bill of revivor for the purpose of carrying it on, 
yet in order to enable the parties to bring the whole matter before the 
court, they must show the circumstances whereby their rights are 
afiected, by means of a supplemental bill, added to, and made part of 
the bill of revivor. This compound bill must in its separate parts be 
framed and proceeded upon in the same manner as the two kinds of 
bills of which it is composed. 

When the interest of a party dying, pending a suit does not deter- 
mine by his death, but is transmitted to another in such a manner as 
that it may become a subject of litigation in the court, as in the case 
of a devise of real estate, wherein there does not exist the same pri- 
vity of title between the deceased parties and the devisee, as between 
him and his heir at law, the suit is not *continued by a p ^j,^ ^ 
bill of revivor, but an original bill will in such case be ^ J 

necessary : as however it will so far carry with it the effect of a 
bill of revivor for or against such newly made party, that if his title 
be established, the same benefit may be obtained under the proceed- 
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ings upon the former bill, as if the suit had been continued by a UU 
of revivor, it is denominated an original bill^ in the nature of a bill of 
revivor as partaking of the nature of both. 

But when the interest of a party suing or defending in his own right* 
wholly determines by his death, or otherwise, so that the property 
becomes vested in another, not claiming under him, as where the title 
of a remainder-man falls into possession by the death of a prior tenant 
for life, or an ecclesiastical person succeeding to a benefice. Now 
here as the interest of a former party to the original suit is at an end, 
the bill necessary to bring the remainder-man, or the successor to the 
benefice before the court, and continue the suit, cannot be a revivor ; 
neither can its defects be supplied by a supplemental bill only ; but an 
original bill in the nature of a supplemental bill must be filed in order 
to draw to itself the benefits of the proceedings under the former bill. 
Mitf. 99. ^ ' 

III. Bills in the nature of original bills, are — 1. A cross bill; 2. A 
bill of review ; 3. A bill in the nature of a bill of review ; 4. A bill to 
impeach a decree for fraud ; 5. A bill to suspend the execution of a 
r *111 1 ^®^''®®5 *^* A l^*" to carry a decree into execution ; 7. 
*■ J A bill in the nature of a.bill of revivor : and 8. A bill in the 

nature of a supplemental bill. 

1. A cross bill is that which is exhibited by a defendant in a suit 
against the plaintiff, or other parties touching some matter in litigation 
in that suit, either to obtain a discovery or full relief to all parties ; 
for, as a defendant cannot in equity examine a plaihtiff as a witness, 
he can only obtain his testimony by filing a cross bill against him. 1 
P. Wms. 595. A cross bill being considered as a defence, or a pro- 
ceeding for the purpose of obtaining a complete determination of a 
suit already pending in court, the plaintiff to the cross bill is not bound 
to show any ground of equity, to maintain the jurisdiction of the court. 
Mitf. 81. 

When any question arises between two or more defendants, so 
that a complete decree cannot be made unlesd a cross bill be filed, it 
is necessary for one or more of the defendants to the original cause 
to proceed against the plaintiff and the rest of the defendants, or 
against as many of them as shall be deemed proper parties iq a cross 
suit, to bring the disputed point before the court. 

In all cases where a cross bill is filed, the plaintiff to the former 
suit is entitled to an answer to his bill before he can be called upon to 
put in his answer to the cross suit ; for this purpose he must move for 
an order to stay proceedings therein, until the answer has been filed 
r #^ j2 1 to the *original bill. Noel v. King, 2 Madd. 392. But if 
^ ^ the plaintiff amend his original bill, subsequently to filing 

the cross bill, he waives his priority provided the amendments be such 
such as require an answer. Long v. Burton, 2 Atk. 218. 

When a suit already pending is insufficient to exhibit the rights of 
all the parties, together with every matter essential to the full deter- 
mination of the question in dispute, if such determination be necessary 
to a complete decree, the court will order a cross bill to be filed for 
this purpose. Mitf. 83. 

2. If after a decree has been signed and enrolled, a party is not J 
satisfied therewith, but seeks to reverse it, he must file his bill of 
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review, xvhich can only be done upon two grounds — 1. Where an 
error in law is apparent in the body of the decree ; 2. Upon the dis- 
covery of any new matter or fact since the decree, and which could 
not have been used when the decree was made. Beames' Orders, 2. 

If the decree has not been signed and enrolled, and there is error 
apparent thereiA, the party impugning it may present his petition of 
rehearing, but if the decree be sought to be reversed on new facts, 
previous to its bein^ signed and enrolled, he must prdceed by means 
of a supplemental bill in the natureof a bill of review, which is filed for , 
the purpose of supplying the defect which caused the error in the 
decree upon the former bill. 

If a bill of review seek to reverse a decree upon *error r ^||q n 
apparent therein, it is not necessary to obtain leave of the ^ ^ 

court for that purpose : but where a party seeks to reverse the decree 
Upon new facts subsequent to publication, leave of the court must be 
first obtained ; and therefore in filing i^ bill of this nature wherein is 
stated the former bill and the proceedings thereon, the decree, the 
point of grievance, and the matter discovered, it is also necessary to 
state the leave of the court to exhibit the same. 1 Yern. 292. 

After the expiration of 20 years from the date of the decree which 
has been signed and enrolled, a bill of review will not be allowed. 
Mitf. 88. 

It seems to be necessary to entitle a person to file his bill of review 
that he should have performed the decree in the former bill. 

3. A bill in the nature of a bill ofrevieto, is brought in consequence 
of error in the decree, where it is 'pronounced against a party who 
has no interest in the subject of litigation, or such a degree of interest 
as was not sufficient to render the decree against him binding on 
some other person claiming the same interest. Ibid. 92. 

4. A bill to impeach a decree which has been obtained by fraud, is 
an original bill ; and as the fraud made use of for procuring the 
decree, is the principal object to be shown, and which can only be 
done by evidence, it is not necessary for that purpose to obtain leave 
of the court, and it is of no consequence that the decree was by con- 
sent of the parties impeaching it, provided such consent was obtained 
by fraud. A decree improperly *obtained against in- p #i\a i 
fants, must be impeached by origitial bill, although no I- J 
fraud attended the procuring of the decree. 1 P. Wms. 737. 

5. Ji bill to suspend the operation of decrees on special circumstan- 
ces, or to avoid them on the subsequent discovery of new matter, 
being only had recourse to in cases of urgent necessity, ar^ of course 
but little used, and form no precedent for matters of an ordinary 
nature — they are therefore only mentioned in this place for the sake 
of order. 

6. A bill to carry a decree into execution, is brought in cases where 
the parties have neglected to obey the decree, whereby their various 
rights under it have fallen into such confusion and embarrassment by 
subsequent events, as to render it impossible to carry the decree into 
execution, without the further aid of the court to ascertain them. 

7. A bill in the nature of a bill of revivor is exhibited where the 
interest of a party dying is transmitted to another, in such a manner 

May, 1843.— 2 A 
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as may be made the subject of litigation in a court of equity, as in 
the case of a p&rty to the suit devising his real estate, the devisee 
will be entitled to the former suit ; yet, for the want of privity of title 
between the deceased party and the devisee, which would have 
enabled the proceedings to continue by a bill of revivor it is necessary 
to proceed with the suit by an original bill, in the nature of a bill of 
revivor. 

r •lis 1 *®' ^'®^ ^^ ^^ interest of a party to a bill determine 
L J pending the suit, and the property is vested in another 

who does not claim under him, the suit cannot proceed by a bill of 
revivor, neither can a supplemental bill supply what is wanting, but 
the benefit of the former proceedings must be obtained by an original 
biU in the nature of a supplemental bilL , 


[ •ire ] ♦CHAPTER V. 

SUBPCElTA-^WHBir ▲ FRESH SUBPCBITA MUST BB SSaVED — RfiTURlf OF 

SUBPCBNA — SERVICE OF SUBPOSlf A. 

Aftbr the bill is filed, the next step for the plaintiff to take is to 
compel the defendant's appearance and answer, by serving him with 
a suDpoena, which is prayed for in the bill. The subpcena is. a writ, 
issuing. out of and under the seal of the court of chancery, command" 
ing the defendant to appear under certain pains and penalties therein 
specified. 

Previous to issuing a subpcena it is necessary that a bill should be 
filed, for until the bill is on the file there is no cause existing to which 
the deliendant can appear ; but in cases of injunction, if the bill be 
filed on the return-day of the subpcena, it is sufficient. 

Under the former practice one subpcena to appear might contain 
the names of three defendants, but the second new order (3 April, 
1828,) directs that a writ of subpcena to appear, or to appear and 
answer, shall be sued out for each defendant, except in the case of 
r «jj,y -I husband and wife f defendants. By 5th N. N. O. (21st 
L J December, 1833,) every subpcena, other than a subpcena 

duces tecum, shall contain three names where necessary or i*equired. 

If the defendant has appeared and put in his answer, and the plaio- 
tiif aifiend his bill, he must issue a fresh subpoena; (Skeffington v. — , 
4 Yes. 65 ;) but if the defendant appear, and before answer the pUin- 
tifi* amend his bill, a fresh subpcena is not necessary, neither is the 
plaintiff required to serve the defendant with a further subpcena where 
a demurrer or plea has been overruled. 

If a demurrer or plea be allowed, and the plaintiff amend, or if 
either of them be accompanied with. an answer, and the plaintiff 
«amend, he must serve a fresh subpoena. 

Previous to the new orders in 1828, a subpoena qould only be made 
returnable in term time, provided it were a country cause ; but if the 
defendant lived in or within ten miles of town he might, upon a com- 
mon petition, supported by affidavit of that circumstance, procure a 
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sabpoena to be made returnable immediately ; but by the first of the 
above new orders every plaintiff, as well in a country cause as in a 
town cause, shall be at liberty, without affidavit, to obtain an order 
for a subpsena returnable immediately. Such subpcena in a country 
cause is to be without prejudice to the defendant's right to eight days 
time to enter his appearance after he has been served with the sub- 
pcena. 

Unless a subpcBna returnable immediately be served r «t|o -i 
♦on or before the last return of the term following that in *• ^ 

which it is tested, it must be retested and resealed. 

The name of one defendant only being, by the 2nd N. O. above 
mentioned, inserted in every subpcena, there is no necessity of per- 
sonal service as was formerly the case, when it consisted of a body i 
under seal and two labeis, since* if the body of the subpoena under 
seal be left at the dwelling-house of the defendant, with any member 
of the family, or with a servant, it is equally good as personal ser- 
vice. Formerly the labels only were required to be served on each 
defendant personally, and the body under seal shown to them at the 
time of such service, but the body itself might always have been ser- 
ved personally, oj* left at the house of the other person, according to 
the convenience of the plaintiff. Beam Ord. 171. 

Where the defendant claims the privilege of peerage, a petition 
must be presented to the secretary of the lord chancellor, praying for 
a letter missive returnable immediately,' a copy of which, together 
with an office-copy of the bill, and a copy of the petition, are then 
served on the peer either personally or at his place of abode ; this 
service will be followed up by a sequestration, unless he enter his 
appearance within four days, if served in towi^, or within twenty 
miles of it, or within eight days if served beyond twenty miles from 
London. 

A subpcena served on a Sunday is irregular, and any proceedings 
founded on such service will be set aside for irregularity. 19 Yes. 
367. 


♦CHAPTER VI. t *119 ] 

ttOir^APPEARANGB — ATTAOHMBKT — RETURlf OF ATTACHMENT — CONTEMPTS 
or COURT — TAKIiro THE BILL PRO CONFBSSO — PROCESS UHDBR ATTAOH- 
MGNT AFTER RETURN — TAKING THE BILL PRO OONFfiSSO IV CASE DE- 
FENDANT ABSCONDS. 

After the subpoena has been duly served on the defendant and he 
neglects or refuses to appear within the proper time, he is in con- 
tempt, and the plaintiff must procure an affidavit of service and leave 
it with his clerk in court, directing him at the same time to seal an 
attachment against the defendant wherever he happens to be. It is 
directed to the sheriff or other chief officer of the county or jurisdic- 
tion, where the defendant is then residing, commanding him to attach 
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the defendant and have him before the court on a day therein speci- 
fied. 

An attachment is considered as sealed from the first moment of the 
day on which it issues, and consequently - takes precedence of an 
appearance which may have been entered on the same day. Stephens 
V. Neale, 1 M add. 550. 

r ^.AQ -I *Aa attachment sealed before the defendant was in 
■- -I contempt is irregular, notwithstanding it may not have 

been executed or even delivered out until after the defendant was in 
contempt. It can only be issued by and against parties to a suit. 

Attachments are issued for non-appearance, for default in answer- 
ing, for non-payment of money, for want of compliance with the 
orders of the court, and other acts of disobedience. 

Before 1 W. 4, c. 36, an attachment like the subpoena to appear 
could only be made returnable in term time, and on a general return 
day, except the defendant resided in or within ten miles of London, 
and then an order might be obtained to make the writ returnable 
immediately, in the same manner as was observed in respect of the 
subpoena^ but by that statute the plaintiff is at liberty toilhout ^n order 
to sue out an attachment returnable immediately, if the party in con- 
tempt happen to reside or be in London, or within twenty miles 
thereof. And by the same statute it is provided, that if the defendant 
live twenty miles from London, the plaintiff may still, ti^f/Aot^ an order 
for that purpose, sue forth the attachment returnable in vacation, pro- 
vided there oe fifteen days between the teste and return of the writ ; 
but if the last of the fifteen days would fall within the term, the 
attachment is made returnable on a general return day. 

This statute, however, does not give a greater advantage to the 
plaintiff in prosecuting the contempt to take a bill pro confesso, than 
r «12i 1 ^^ ^ under the order before *the passing of the act 
>- J upon a common petition, with an affidavit that th6 defen- 

dant resided within ten miles of London. 

An attachment in general must be made returnable at or before the 
last return of the term next following that on which it is tested. 

Having spoken of a defendant's contempt for want of appearance, 
it will be sufficient to observe that contempts of court are fourfold-^ 
1. Disobedience to the processes of the court; 2. Not obeying the 
orders or decrees of the court; 3. Committing acts against the dig- 
nity of the court, or against or without its authority, or abusing 
parties concerned in causes, or persons serving processes, or abusing 
the process of the court ; 4. Scandalizing the court, or prejudicing 
the public against parties in a suit before the cause has been heard. 
(Grants, Ch. Pr. V. 1, Ch. 31.) But every suitor prosecuting a con- 
tempt must use all diligence to procure each process to be duly exe- 
cuted, and his wilful neglect appearing to the court, the offender must 
pay to the aggrieved party eood costs, and lose the benefit of the 
process returned without such endeavour. Ord. Chan. 1 12. 

To take a bill pro confesso, their must be fifteen entire days inter- 
vening between the teste of one stage in the proceedings, and the 
next ; thus from the teste of the first attachment and sealing the 
attachment with proclamation, fifteen days must have expired, and 
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fifteen *day8 must intervene between the teste of the r ^.^o 1 
attachnnent with proclamation, and the commission of '- -' 

rebellion. 

The under-sheriff of the county into which the attachment is 
issued, and whose office it is to execute it against the defendant, may 
make his return thereof in either of the three following ways, which 
are respectively endorsed on the writ and signed by the sheriff. 

First, If the defendant abscond or cannot be found, he returns *' non 
est inventus,^* whereupon the plaintiflf may continue to issue attach- 
ments till the defendant is taken, but if he be unable to attach the 
defendant by these means, he cannot obtain a decree against him, 
unless he make an affidavit that the defendant absconds to avoid the 
process of the court, and can follow the requirements of 1 W. 4, c, 
36, s. 3, After the above return of the common attachment, the 
plaintiff may issue an attachment with proclamation, a commission of 
rebellion, and after that he may obtain an order for a serjeant-at- 
arms, and lastly he may proceed to a sequestration, but no further, as 
he cannot take the bill pro confesso against the defendant, if he have 
not appeared, unless by force of the statute. 

Secondlyt If the sheriff take the defendant and accept bail, he 
returns a cepi corpus, i. e. •* I have attached the within-named (defen- 
dant) as within I am commanded, whose body I have ready." On 
the return of this attachment the plaintiff moves, as of course, that 
the messenger of the court may apprehend the defendant, and bring 
him to the bar of the court to answer his *contempt, r ^.gg -i 
which must be done wiihin ten days after he has been ^ -' 

taken into custody; or if the last of the ten days shall happen to be 
out of term, then within the first four days of the succeeding term, 
otherwise the defendant will be entitled to his discharge without pay- 
ment of costs. 1 W. 4, c, 36, Rule 5. 

If the defendant, on being brought up by the messenger as before 
stated, refuse to enter his appearance, the court upon motion will, 
under the 1 W. 4, c. 36, s. 11, appoint a clerk in court to enter an 
appearance for him, which will have the same effect as entering an 
appearance for a defendant at common law ; unless the defendant pay 
the costs of his contempt, he may be turned over to the Fleet till he 
does. 

An answer put in by a defendant being in contempt, was taken on 
the file, he not having paid the costs of his contempt. King v. Bryant, 
V. C. C. 23 Deer. 1836. 

ThirdlyrK the sheriff arrest the (defendant and send him to prison^ 
or find him already there for other suits, his return is, '* I have 
attached the within-named (defendant) as within 1 am commanded^ 

whose body remains in her majesty's gaol, for my county of , 

under my custody/' And the plaintiff should thereupon give the 
defendant notice to enter an appearance within fourteen days, or to 
abide by the stat. 1 W. 4, c. 36. 

Should the defendant refuse or neglect to appear at the expiration 
of the time limited for his appearance, *ihe court will (on r ^.g. i 
producing an affidavit of the service of notice, and ihe *■ ^ 

certificate of the keeper, that the defenc'ant is in custoiy,) upon 

2 A, 2 
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motion, direct one of the clerks of the court to enter an appearance 
for him. 

When the defendant absconds so that the sherifT cannot attach him, 
the plaintiff next proceeds to take the bill />ro confesso^ under the 1 
W. 4, c. 36, s. 3, and for this purpose he must issue the subpoena to 
appear and answer, and if the defendant do not thereupon cause his 
appearance to be entered within such time, and in such a manner as* 
according to the rules of court, &c. (vide the statute,) the court, upon 
being satisfied with the truth thereof, may order the plaintiff's bail to 
be taken pro confesso^ and make such a decree as it may deem just. 

In taking the bill pro confesso under the statute, the plaintiff having, 
upon affidavit, that the defendant has absconded, obtained the order 
upon motion or petition of course proceeds to insert a copy of the 
order in the London Gazette, which must also be published in the 
parish church, and posted at the Royal Exchange., The court will 
then, upon affidavit that the provisions of the statute have been so far 
complied with, order on motion or petition of course, that the plain- 
tiff's clerk in court do attend at the hearing with the record bill. The 
cause being then set down to be heard, upon its coming on, the bill is 
taken pro confesso. After the decree is pronounced, the court may if 
necessary, enforce the performance of it either by sequestration of the 
r *125 1 ^^^^^^ ^^ ^"^ defendant, both real and personal, as will 
I- -I be equal *to satisfy the plaintiff's demand in the cause« or 

by ordinary possession of the property to be given to the plaintiff, or 
that the plaintiff may be satisfied out of the estate so sequestered ; he 
at the same time giving sufficient security for the restitution thereof, 
upon the defendant's appearing to defend the suit, and paying such 
costs as the court may order. But on the plaintiff's refusal to give 
such security, the court will appoint a receiver until the defendant 
shall appear to defend bis suit, and pay the costs thereof. 1 W. 4, 
c. 36, s. 3. 


[ *126 ] ♦CHAPTER VII. 

TO COMPEL APPEARAirCB OF PEERS AND MEMBERS Or PARUAMElf T— Or A 
FEME COVERT — OF AR IITV'ANT— -OF A PERSOlf OF UNSOUND MIND, AND 
OP A CORPORATION. 

If a defendant, being a peer, isserved with the letter missive and 
copy of the petition, and an office copy of the bill, as before stated, 
and neglect to appear within the time allowed, he must be served with 
a subpoena ; but if the defendant be only a member of the House of 
Commons, a subpoena is issued in the ordinary manner, as in the case 
of other individuals. If they do not appear after service of the sub- 
poena, the process is alike in both cases ; viz. the plaintiff, in the case 
of a peer, having made affidavit of the above service in addition to 
the service of the subpoena, moves, as of course, for a sequestration 
nisi against the defendant, upon which a commission of sequestration 
will issue, directed to certain commissioners therein named, to seques- 
ter the defendant's personal estate, and the rents, issues and profits of 
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his real estates, until he enters his appearance, or the court shall make 
any other order to the contrary; *unless the defendant, r ^.g^ -. 
having personal notice thereof, shall, within eight days ^ J 

after such notice, show cause to the contrary. If no cause be shown, 
the plaintiff is at liberty, at the expiration of the eight days aforesaid, 
to move to make the rule nisi absolute. The plaintiff may then, upon 
motion or petition, obtain an order that a clerk in court be appointed 
to enter an appearance for the defendant so having, privilege of par- 
liament; and that all other proceedings may be had as if the defen^r 
dant had actually appeared. 1 W. 4, c. 36, s. 12. 

If a bill be filed against a husband and wife, and the wife refuse to 
appear, the attachment issues against the husband, and he will be 
allowed to enter an appearance Tor her. 

The attachment against an infant is sealed in the ordinary manner, 
but is not executed. Before it is returnable, the plaintiff may move 
that a messenger do bring the infant to the bar of the court in the 
usual manner, and when he is brought up he moves that the senior 
clerk in court, not towards the cause, may appear and defend the suit 
for him. 

Where an attachment is issued against a person of unsound mind, 
not found so by inquisition, the sheriff must make a special return, 
and in default of any one appearing for the defendant, the plaintiff 
must move specially upon the affidavit of a medical man, or other 
competent person, that the senior clerk not towards the cause may 
appear and answer for him. 

*If proceedings be taken against a corporate body, r «|oq -i 
who neglect to appear to the plaintiff's bill, a distringas ^ -I 

must be issued against them, and not an attachment. If the defen- 
dant do not appear, an alias distringas, and then a pluries distringas 
ia issued, on the return of which, if no appearance be entered, a 
sequestration issues. 


•CHAPTER VIII. [ *129 ] 

or THE DEFERDART's APPEARAffOE. — ORDERS TOR TIME. 

Ir a defendant reside in or within twenty miles of London, or is 
served there, he is allowed four days, exclusive of the day of service^ 
after he has been served with the subpoena, to enter his appearance to 
the plaintiff's bill. If he live beyond twenty miles from London, he 
has eight days from the service of the subpcena to appear, provided 
the said four or eight days shall expire on tne day on which the sub- 
poena is returnable ; for the plaintiff cannot in either instance compel 
the defendant to enter his appearance before the return of the sub- 

Ecena. A defendant may appear to a bill of his own accord, without 
eing served with a subpoena. If the plaintiff amend his bill before 
the answer is filed, a new appearance is not necessary ; but where 
the plaintiff amends his bill after answer, the defendant must appear 
to such amended bill ; but be is allowed the same time after service 
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of the subpoena, to enter his appearance thereto, as he had in respect 
of the original bill. 

r »130 1 B^'^re the 26th November, 1833, when the defendant 
^ -I had ^appeared to the plaintiff's bill, he was entitled, as 

well in a town as in a country cause, eight days to plead, demur, or 
answer thereto, which he was bound to do at or before the expiration 
of such time — otherwise he w^s in contempt, unless he obtained an 
order for time to file his plea, demurrer or answer — and this whether 
he had entered his appearance before the return of the subpoena or not« 

But by the 10th N. N. Order, 21st December, 1833, defendants to 
all original or supplemental bills, or to bills of revivor requiring an 
answer, filed subsequent to the 25th November, 1833, are allowed after 
appearance and without order, eight weeks in a town cause, and tea 
weeks in a country cause, to plead, answer or demur, not.demurring 
alone; and five weeks in a town cause and seven weeks in. a country 
cause, to plead, answer or demur, not demurring alone, to any 
amended bill to which the plaintiflf shall require an answer. 

Under the 21st N. N. O. it is provided, that in every order granted 
by a master for further time to answer, it shall be made a condition 
that the defendant shall enter his appearance with the registrar, and 
consent to a serjeant-at-arms, as in the case of a commission of rebel? 
lion returned ** non est inventus," unless the master shall from any 
special circumstance think otherwise. 

. Where the plaintiff amends after a plea has been allowed to the 
whole bill, the defendant is entitled to the same time as if it were an 
original bill. Spencer v. Bryant, 9 Ves. 231. 

r *181 1 ^^^ defendant be in contempt to an attachment for 

^ -I *want of an appearance, the interval between the day 

fixed by the subpoena for appearance, and that on which the same is 
Actually entered, shall be deducted from such hereinbefore time to 
plead, answer and demur, not demurring alone. 12 N. N. O. 

Although it be generally true that a party in contempt cannot be 
heard to make a motion, he is nevertheless permitted to be heard upon 
a motion to get rid of that contempt ; also a plaintiff is entitled to sue 
out an attachment against a defendant for want of an answer, 
although he is himself in cuistody for a contempt in non-payment of 
costs. Wilson V. Bates, My I. & Cra. Y. 3, 197. 


r *132 ] ♦CHAPTER IX. 

TO OOMPEL THE ARSWBR OF A DEFBIIDANT. 

Ir the defendant do not file his answer at the expiration of the 
period allowed him, or obtain further time for that purpose, the plain* 
tiff is at liberty to attach him. 

An attachment for want of an answer is sealed by the plaintiff's 
clerk in court, without any order for that purpose or affidavit, and is 
executed and made returnable in the same manner as an attachment 
for want of appearance. As an attachment is considered as sealed 
from the first moment of the day on which it is tested, if the defend- 
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ant obtain an order for time on that day it is irregular. 1 Madd. 
Rep. 550. 

The process of attachment and the manner of returning and exe- 
cuting it, where the defendant neglects to answer, is similar to where 
it is issued for want of appearance, and the defendant is brought 
to the bar of the court in the same way, on the sheriff's return of 
cepi corpus ; for on the messenger's attending, with the r ^. «» -■ 
^defendant, the plaintiff's counsel moves that he may be ^ ^ 

turned over to the Fleet, to remain there until he shall fully answer 
the plaintiff's bill, clear his contempt, or the court make any order to 
the contrary. 

If between the return of cepi corpus and the messenger's going, 
the defendant be taken to the Queen's Bench prison upon mesne 
process, the plaintiff must by an habeas corpus turn him over to the 
Fleet. 

After the defendant is in this manner lodged in the Fleet, the plain* 
tiff's next step, on the warden's certificaie, is to move that an habeas 
corpus cwm causis be directed to the warden, commanding him at the 
return thereof to bring the defendant to the bar of the court that he 
may clear his contempt; and that the plaintiff's clerk in court may 
at the same time attend with the record of the bill, in order that it 
may be taken pro confesso against the defendant. 

If the defendant against whom an attachment has issued be already 
a prisoner in the King's Bench, the attachment must be lodged with 
the marshal, and the plaintiff may move for the writ of habeas cor- 
pus before the attachment is made returnable.' 

When a habeas corpus issues out there must be full twenty-eight, 
days between the defendant's committal and the return of the writ, 
(1 W. 4, e. 36, Ru. 2,) which can only be made returnable on a 
motion day, when the defendant is brought up to the bar; and in 
default of his putting in an answer, the bill is taken against him pro 
confessoj *ihe plaintiff 's clerk attending with the record p %ioa i 
bill, and the plaintiff moving by his counsel that the bill ^ *> 

may be taken pro confesso in manoier above stated. 

If the plaintiff be unable to comply with the various requisites of 
the statute in taking the bill pro confesso, as for instance, if he cannot, 
make an affidavit, showing that the defendant has been in England 
within two years next before issuing the subpcena for the defendant 
to appear, (1 W. 4, c. 36, § 9,) or if the defendant abscond after 
appearance, and the plaintiff's solicitor cannot swear on issuing the 
attachment that he was in the country into which it issued, the plain- 
tiff must, in taking the bill pro confesso, adopt the prac4ice as it stood 
previous to the passing of the statute, whereby he was compelled to 
travel through the various stages of attachment, attachment with 
proclamation, a commission of rebellion, directed to four commission- 
ers, embracing in its operation the whole of Great Britain. On this 
proving ineffectual a Serjeant-at-Arms, and lastly a sequestration is 
awarded against the defendant,* provided he could not be taken on 
any of the former processes, which, as we have before observed* 
require fifteen days between the test of one and the sealing of the 
next. If the defendant do not appear after the order for a sequestra- 
tion, the plaintiff may move, as of course, that his cl^rk in court may 
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attend at the hearing of the cause with the record of {he billi and take 
it pro confesso. 

But where the defendant has appeared to the plaintiff's bill, and 
r itto^ 1 proceedings are had under a decree ^taking the bill pro 
^ -I canfessot for want of an answer in a foreclosure suit, the 

defendant, notwithstanding he be in contempt, ought to be regularly 
served with warrants to attend the master. The court' punishes the 
defendant's default in refusing to answer, by giving to the plaintiff the 
benefit of a decree upon the bill as confessed, but there the advantage 
stops ; and when the decree is once pronounced, the subsequent duty of 
the court and its officers is to execute that decree in the ordinary way; 
therefore, an order absolute in the first instance, to confirm the mas- 
ter's reports made under a decree taken pro confesso for want of an 
answer, is irregular. King v. Bryant* Myl. & Craig, Y. 3. 191. 

When the plaintiff seeks to compel answer from a person having 
privilege of parliament, he must proceed to obtani orders for a 
sequestration nisi and absolute^ in the same manner as is adopted to 
compel his appearance to the plaintiff's bill, observing however, that 
in addition to the affidavit of service, and no cause being shown 
against making the order nisi for the sequestration absolute, the plain^ 
tiff must produce the certificate of the six clerks of the answer not 
having been filed : — on the order nisi being made absolute, the plain- 
tiff proceeds as in other cases, to take the bill pro confesso against the 
defendant. 

. The same proceedings are also had to compel the several answers 
of a married woman, an infant, a person of unsound mind, and a cor- 
poration, as are used to enforce their appearance. In the case of an 
r #|og 1 infant or a ^person of unsound mind, not found so by 
^ -' inquisition, the court will upon motion, order the senior 

of the six clerks not towards the cause, to answer for them as guar- 
dian, and to defend their suit. 

By the 24 N. N. O. when a defendant in contempt for want of an 
answer, obtains upon filing his answer the common order to be dis- 
charged as to his contempt, on payment, or tender of the costs 
thereof, or the plaintiff accepts the costs without order, the plaintiff 
shall not by such acceptance be compelled, in the event of the answer 
being insufficient, to re-commence the process of contempt against 
the defendant, but shall be at liberty to take up the process at the 
point to which he had before proceeded. Formerly, if tbe plaintiff 
accepted the costs of contempt, he was not entitled to resume the 
process. 

The defendant must clear his contempt before he can take any 
effectual proceedings in the cause, and if he be in custody for want 
of an answer, he cannot be liberated therefrom, before he has filed 
bis answer, paid or tendered the costs of his contempt, and obtained 
an order for his discharge. 

If the defendant put in an insufficient answer to the plaintiff's bill, 
the latter may, notwithstanding, take the bill pro confesso ; for an 
insufficient answer is reckoned as no answer. Joplins v. Stuart, 4 
Yes. 619. 

r •IST 1 '^^^ plaintiff, however, by amending his bill, waives 
I* -I *his process of contempt, (Gray v. Campbell, 1 R. & M« 
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828, Gompertz v. Best, 1 W. 4, c. 36, R. 10,) but he will be allowed 
upon motion or petition, and giving personal notice to defendant, to 
amend his bill without its operating as a discharge of such contempt, 
and to commence de novo where the defendant, upon being brought 
to the bar of the court for his contempt, refuses to put in his answer. 
When the defendant puts in his answer without discharging the 
costs of his contempt, and the plainti£f files his replication, he thereby 
waives the process of contempt. 


♦CHAPTER X. [ *138 ] 

or THB VARIOUS MODES OF DSrENCE TO A BILL. 

There are four modes which the defendant, after he has enteied 
his appearance, may adopt for the' purpose of defending himself 
against the claims which are set forth in the plaintiff's bill, — 1. By 
demurrer; 2. By plea; 3. By answer ; 4. By disclaimer. 

I. Of the Demurrer. 

1. A defnurrer is a mode of defence where any apparent objection 
arises to the plaintiff's bill itself, either from matter contained in it, 
or from defect in its frame, or in the case made out by it, and there- 
upon demands the judgment of the court, whether the defendant shall 
be compelled to answer the plaintiff's bill or not. A demurrer is 
that which admits the facts as alleged in the plaintiff's bill to be true, 
but denies the right of the plaintiff upon those facts as therein set 
forth, to proceed or call upon the defendant to answer. The demurrer 
is merely to matters of fact contained in the bill, or upon the omission 
of matter which ought to be therein, or attendant thereon, and not 
opon any foreign nuitter ^alleged by the defendant. Mitf. r ^xon i 
108. The demurrer confesses only matters of fact, and ^ -■ 

not matters of law. 2 Ves. & B. 95; 3 Meriv. 603; Cuthbert v. 
Creasy, 8 Madd. 189. The principal object of a demurrer is to avoid 
a discovery^ which may prejudice the defendant, to cover a defective 
title, or to prevent unnecessary expense and delay. 

All the above modes of defence, t. e. the demurrer, plea, answer, 
and disclaimer, may be joined, provided each relates to a separate 
and distinct part of the bill, and a defendant may put in several 
denmrrers to separate and distinct parts of a bill, for separate and 
distinct causes; but a defendant cannot demur and plead, (Domer v. 
Fortescue, 2 Atk. 283,) or demur and answer to the same matter, for 
the answer will overrule the demurrer. Jones v. Earl of Strafford, 3 
P. Wms. 80. In like manner also, if the defendant plead to any part 
of a bill before demurred to, the plea will overrule the demurrer. 
Mitf. 209. 

Demurrers to original bill« which comprehend the various defences 
made to all other species of bills, are considered under two heads, — 
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« 

First, Demurrers to relief, (which sometinoes include a demurrer to 
discovery,) and Secondly, Demurrers to discovery only. Mitf. 109. 

The principal grounds of demurrer to the reiiejf sought by an origi- 
nal bill, are— ' 

1. That the subject of the suit is not within the jurisdiction of a 
r *140 1 ^^"^^ ^^ equity, as where the courts of *ordinary juris- 
^ -I diction are made instruments of oppression and wroi^. 
A court of equity being usually applied to where the courts of ordi- 
nary jurisdiction cannot give any, or at best but an inadequate relief. 

2. That some other court of equity has the proper jurisdiction. 
The principal of the inferior jurisdictions in England are those of the 
counties palatine of Chester, Lancaster, and Durham. The courts of 
the two universities of Oxford and Cambridge, of the City of London 
and of the cinque ports, which are limited by their locality, either in 
respect to the subject of the suit or the residence of the litigant par- 
ties. When therefore it is apparent on the face of a bill, that any of 
these courts has the proper jurisdiction, the def^ndai^t may demur. 

3. When it appears on the face of the bill that the plaintiff is not 
(entitled to sue by reason of some personal disabihty, as where an 
jnfant or a married woman, or an idiot exhibiting a bill, appear to be 
thgs incapable of instituting proceedings alone, and no next friend or 
committee is named in the bill ; and the reason why a defendant may 
demur to such a bill is, that he might be materially injured by being 
compelled to answer a bill exhibited by persons whose property is 
not at their own disposal, and .who are incapable of paying costs. 
Ibid. 154. 

4. That the plaintiff has no interest in the subject, or a proper title 
to institute a suit concerning jt, as where an executor does notappear 
by his bill to have proved the will of the testator, or appears to nave 
r *141 tP^o^^^ i^ ^^ *^^ improper court, or where a plaintiff 
I- ^ claimed under a will when it was discovered upon the 
construction of the will that he had no title, and a want of interest in 
the subject of the suit is a good ground of demurrer not only to a. bill 
for relief, but also to a bill seeking discovery merely. 

5. That the plaintiff has no right to call on the defendant concern- 
ing the subject of th^ suit, notwithstanding he may have an interest 
in the suit, and a right to institute a suit concerning it. Thus, although 
an unsatisfied legatee has an interest in the testator's property and a 
right to have it applied, to satisfy his demands in a due course of 
administration, yet he cannot file his bill calling upon the debtors to 
his testator's estate, to pay their debts in satisfaction of his legacy, 
and this is by reason of the want of privity between the legatees and 
debtors, the latter being accountable only to the representative of the 
testator. Ibid. 158. 

6. That the defendant has not that interest in the suit which can 
render him liable Xo the claims of the plaintiff, as where a bankrupt 
is made a defendant to a bill, which is filed against his assignees ; for by 
the act of bankruptcy all the interest which the bankrupt was possessed 
of, or entitled to, passes from him to his assignees, and therefore in 
respect of the re/ze/ applied for by the bill, he may demur, although 
if any discovery be sought of his actions prior to his becoming a 
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bankrupt, he may be compelled *to answer to that part r #140 -i 
of the bill for the sake of the discovery. ^ ^ 

. Froo) these few instances which have been adduced to show in 
what cases a demurrer will lie, we perceive that in order to prevent 
a party from demurring, the bill mjust in general, not only show that 
the defendant haa an interest in the subjecti but that be is also Jiable 
to tbe plaintiff's demands. 

7. That for some reason founded on the substance of the bill, the 
plaintiff is not entitled to the relief he prays ; as where in a hill to 
perpetuate the testimony of witnesses, it is not stated that no action 
can be immediately brought Angell v. Angell, 1 S. & S. 83. 

8. That the bill is insufficient to answer the ends of complete jus- 
tice ; for as it ik the object of a court of equity to do complete JMstice 
between the parties interested in the subject of the suit, and to make 
the performance of the order of the court safe to those who are com- 
pelled to obey it, and prevent future litigation, (Mitf. 164,) a demurrer 
will be allowed to a bill where all persons materially interested in the 
suit, are not made parties thereto, how numerous soever they may 
be ; but the court will in such cases depart from this general rule, 
where there ei^ists a difficulty in bringing all the parties interested 
before the court, and all the persons who are in the same interest, and 
answering that description, cannot be easily ascertained. For this 
reason a few creditors may file a bill on behalf of themselves, and all 
the other creditors *of their deceased debtor for an r, ^,.g n 
accoi>nt, and application of his assets in the payment of I- -I 
their demands. In the same manner also, and for a similar reason, a 
legatee may sue on behalf of himself and all other legatees, who may 
come in under the decree equally with the plaintiff, and claim pay- 
ment of their several legacies. 

The defendants iu demurring for want of parties, must show who 
are the proper parties to enable the plaintiff to amend, by adding the 
proper parlies to the record. A bill may also be demurred to, where 
thet signature jof counsel has been omitted. 

9. That the bill improperly confounds distinct subjects, or'unnecessa- 
rily miUtiplies suits, therefore, on the one hand, a plaintiff will not be 
allowed by one bill, to demand several matters of various natures 
against each defendant, tending to burden him with an accumulation 
of pleadings, referring merely to the several claims of i\}e other defend- 
ants, without any connection with his own; so, on the other hand, 
the court will prevent' the splitting of causes, and the multiplicity of 
suits consequent thereupon, (Ibid. 183, Dunn v. Dunn, 2 Sim. 329,) 
and in either case will entertain a demurrer. 

The principal grounds of objection by way of demurrer to the dis- 
covery^ are now to be considered, which are the following : — 

!• That the case made by the, plaintiff is not such as that a court 
of equity will exercise a jurisdiction to compel a discovery; for 
instance, where the discovery is *sought to aid the prose- r ^iaa i 
cution or defence of any other process, not merely civil ■- J 

in any other court, as an indictment or information. 

2. That the plaintiff has no interest inthe subject, which will entitle 
him to call upon the defendant for a discovery, as where the plaintiff 
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seeks for a discGvtery in support of an action at common laW,and the 
case stated by his bill is not such an one as will support an action ; for 
supposing his case to be true, unless be can show a title to recover in 
the action at law, he has no right to the aid of a court of equity to call 
upon the defendant to disclose evidence of the truth of the case* 

3. That the defendant has not such interest in the subject t>f the 
suit as will justify the plaintiff in instituting proceedings against himi 
as where he is merely a witness, claimirtg no benefit whatever under 
the sijit, or where the bill is filed against a feme covert and her hus- 
band in aid of an action of debt on her account. Barl*on v. Grilkrd, 
3Ves. &B. 165. 

4. That there is no privity between the plaintiff and defendant, 
although they may both claim an Inferest in the subject of the suiu 

5. That the discovery if obtained would be immateriaL ' 

6. That the situation of the defendant is such as- renders h impro* 
per for a court of equity to compel a discovery, as where the bill 
charges the defendant with an act which woold subject him to a crim- 
inal prosecution under a statute, unless it should happen that ite 
r *145 1 P'^^^^'ff ^8 alone entitled to the penalty, and waives it by 
L J express *words in the bill in such a case he may enforce 
a discovery from the defendant, for the discovery cannot any longer 
subject him to a penalty, (Mi tf. 195,) or when the discovery would 
subject the defendant to some forfeiture, or hazard his title in a case 
where in conscience he has at least an equal right with the party 
demanding the discovery. 

It may be here remarked that a demurrer to a.bill for a discovery 
only, will not hold for want of parties. Mitf* 200. 

A defendant, although he may think proper to give the discovery, 
is still entitled to demur to the relief; (2 Atk* 157; Todd v. Gee, 17 
Ves. 273;) but he cannot demur to a discovery only, unless he demur 
to the relief, for.then he does not demur to the thing required, but the 
means by whieb it is sought to be obtained. 2 Bro. C. 0. 126. 

When any new matter is introduced which is essential to the sup* 
port of the demurrer, it is called a speaking demurrer, and will be 
overruled ; but the mere introduction of argument is considered as 
nothing more than surplusage, and does not render the demurrer a 
speaUng demurrer. ' • ^ 

The demurrer is drawn and signed by counsel. It neither requires 
to be signed lt>y the defendant, nor to be put in upon oath, because the 
demurrer being an admission of the truth of the facts alleged in the 
f *146 1 ^^''* submits *to the court whether the defendant is bound 
^ -'to answer such allegations as is therein set forth. 

A defendant cannot demur after obtaining an order for time, other- 
wise it will be taken off the file with costs ; neither can it be filed 
after an attachment has issued against a defendant for want of an 
answer, but the defendant is at liberty after obtaining an order for 
time, to put in his demurrer and answer. 

A demurrer which goes to the whole bill, and upon argument or 
otherwise, is allowed, puts an end to the suit, although the court will 
give the plaintiff leave to amend the bill upon payment of costs. 

After a demurrer is overruled, if the defendant wishes to plead, 


answer or demuVt he must apply specially for time when the demurrer 
is disposed of« 1 Sim. & Stu. 469. ^ 

IIv Of ths PxiKA. 

Wfi have seen that a demurrer is a mode of defence when any 
objection is apparent on the face gf the bill itself; but when the objec^^ 
tion to a bill is not thus apparent* and the defendant means to take 
advantage of it, he must do so by a plea or by answer. Various facts 
cannot be pleaded in one plea unless they all tend to reduce the cause 
to a single point of defence, as wher^ there are several deeds which 
all conduce to establish the single point of tit^e. 2 Ves. & B. 153, 
^n) ; Ashorst ▼• Eyres, 3 Atk. 341. A plea is sometimes denominated 
a special answer, which so far as it applies, creates *a r , ^. .^ ^ 
bar to the suit. It has been said that the object of a plea ^ . •' 

is to« reduce the cause so far as it is covered by the plea, to a simple 
point, in order to save expense to the parties, tbetefpre, where the 
cjefenc'e consists of a variety of circumstances, a diJQTerent mode of 
defence must be used, as the examination must still be at large. Mitf. 
019. That which is ciUled a double plea is informal and improper; 
ibr if a defendant were allowed to offer two matters of defence, he 
would by the same reason be justified in jnnaking any number of 
defences, whereby the object of the plea would be frustrated, and all 
Ifae inconvenience and delay would be introduced-, which it was the 
main design of pleading to obviate, and the court would be called 
upon to give a summary decision on a variety of defences before 
proof thereof could be given. Mitf. 296. 

Pleas are of three kinds.-r-I. To the jurisdiction of the court ; II, 
To the person of the plaiajiiff or defendant; III. In bar of the suit. 

1. A plea to the jarisdiclion pfike court does not dispute the right 
of the plaintiff, but simply asserts that the plaintiff's claim is not a fit 
subject for the cognizance of a court of equity, although, if the objec- 
tion for Want of jurisdiction be apparent on tlie bill, the proper defence 
is by demurrer* In a plea to the jurisdiction, it is not sufficient to 
allese merely that the court of equity has no jurisdiction, but it must 
be soowu what other court has jurisdiction. £arl of Depby v. Duke 
of Atholi, 1 Yes^ 202. 

*IL A plea to the. person of the pIainiifdoe9 not dispute r ^« .^ ^ 
ihe validity of .the rights which form the subject of the ^ -I 

autt;, but denies the plaintiff's right to sue, alleging either that he can* 
not proceed alone, or that he is not the person he pretends to be, or 
that he doepi not sustain the character he professes to assume. Mitf. 
£2.1. The plea to the person must show that he is disabled to sue as 
being— 1. Outlawed, which is a good plea as long as the outlawry 
remains in force. Outlawry in a plaintiff executor or administrator 
cannot be pleaded because he sues in atUre droit, nor against a person 
named in the bill as the next friend of an infant plaintifil 

2. That the plaintiff is excommunicated-, which plea must be cer- 
tified by the ordinary, either by letters-patent containing a positive 
aiBrmaiion thereof, or by letters testimonial. A plea of excommuni- 
cation to an executor or administrator is good, thou&[h they sue t'ti 
autre droit but not to the next friend of an infant. Mitf. 229. 
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3. That the plaintiff is -a popish recusant convict. • 3 Jac. I9 c. 5, 
§11. 

4. That the plaintiff is unable to sue by reason of attainder tn a 
premunire, or in respect of treason or felony. 

5. That the plaintiff is an alien. But an alien who is an alien 
friend, is capable of suing for any personal demand, (LAtk. 51,) and 
even an alien enemy may- sue under some circumstances. 3 Burr« 
1741. 

6. That the plaintiff is incapable of instituting the suit a/one, «s an 
infant, a feme covert, or lunatic, found so by inquisition. 

r *149 1 *^ P'^^ ^^^^ ^^^ plaintiff* is not the person be pretends 
^ •'to be, or does not sustain the character he assumes is 

good. As where an executor filed a bill before probate of the will, 
(2 Sim»241,) or when the plaintiff sued as administrator and the 
defendant pleaded that he was not an executor. Winn ▼. Fletcher, 
1 Vern. 473. Also where the plea alleges^ that the plaintiff has no 
interest in the subject of the suit, or that ifie defendant has not any 
interest therein, the defendant may plead ihat one of two plaintiffs has 
no inter^st, and this will be a good defence to the whole bill. 
' III. Pleas in bar are usually described aa allegations of foreign 
matter, whereby admitting the bill so far as it is not contradicted by 
the plea to be true, yet the suit, or so much of it as is covered by the 
plea, is barred. Mitf. 221. Pleas of this kind are divided into — I. 
Pleas in bar of matters' recorded, or as of record in the court itself, 
or some other court of equity ; 2. Pleas in bar of matters of record, 
in some court not being a court q/* equity. Und€[r the former bead 
are considered : — 

1. A decree of the court by which the rights of the parties, have 
already been determined, or Bome previous bill ibr the same cause 
dismissed \ but a plea of such former decree must have been signed 
and enrolled, and the decree must be final, otherwise it will not operate 
as a bar to the suit, although the defendant may insist Upon it by way 
r *i50 1 ^^ answer ; thus a decree, mjade upon default of *the 
I- * defendant's appearing at the hearing being a decree nisi, 

viz. (unless on being served with a writ of subpoena he show cause to 
ihe contrary,) cannot be pleaded* without first making the decree 
absolute. Another suit for the same cause depending in the same or 
another court of equity. This plea must distinctly aver thftt the suit 
is for the sanr^ cause of litigation as the other, otherwise it will be 
overruled as bad in point of* form. Mitf. 246. If a plaintiff be pro- 
ceeding at the same time against the defendant, both at law and in 
equity for the same cause, the defendant on putting in his answer may 
apply to the court for the purpose of con;ipelling the plaintiff to elect 
wheire he will proceed;-— but if a party commence proceedings both at 
common law, and in a court of equity in his individual character, and 
not in autre droit, and can obtain in the former jurisdiction only a 
part of the relief which he can obtain in the latter ; by instituting his 
suit in equity he precludes himself from proceeding at law,aind there- 
fore is not entitlied to the right of election. Mills v. Fry, 19 Ves. 277. 

2k Pleas in bar of matters of record, or of matters in the nature of 
matters of record in some court not being a court of equity, are — 

(1.) A plea of a fine and non-claim which is considered good as an 
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jequitable, as it is a legal bar, provided it be pleaded with proper aver- 
ments ; and herein it is said that seisin must be stated, otherwise the 
plea will be *overruled, ahhough the court will allow the r ^, - , -i 
defendant to amend. 2 Ves. 450. L '^^ J 

Thexe is a distinction between legal and equitable titles, for where 
equity charges the lands only, the fine bars, but where it charges the 
person only, it-does not operate as a bar. Thus if a purchaser of an 
estate f(om a trustee has levied a fine, he will be considered in equity 
as standing precisely in the same situation and character as the trus- 
tee was, provided he had notice of the trust, or purchased without 
<2onsideration. Mitf. 251. But where a person comes in under a 
title adverse io the title of a trust estate, or co[r\es in for a valuable 
consideration without notice of the trust, he may set up a fine and 
.onn-clarm as a bar to the claim of a trust.^ Mitf. 252. 

(2.) A plea of recovery duly suffered with the deed,* leading the 
Qsesjhereof, may be pleaded by the defendant, if the estate limited to 
ihe plaintiff in tail is thereby destroyed- Miif. 253. 

(3.) A judgment at law or sentence of some other court, provided 
-the court has had full.jurisdictio,n to determine the rights of the parlies 
and such rights have been fully determined therein. And a sentence 
in the proper ecclesiastical court in respect of a will and probate, wil.l 
be considered a good plea to a bill exhibited by persons claiming as 
next of kin to one supposed to have died intestate^ 

Pleas in bar of matters in pais which may go both to tl\e discovery 
and relief sought by the bill or some part *of it, or which r ^. -„ i 
tfonoetimes extend no further than the relief, are— *■ y^ 

1. A stated account, which must , show that the account Was in 
writing, or at least it must set forth the balance. 2 Atk. 299. If the 
bill charge that the plaintiff has no counterpart of the acqoijni, the 
account should be annexed by way of schedule to the answer. Ibid. 
The defendant ought to aver that the stated account is just and true to 
the best of his knowlfedge and belief. Sch. & Lefr. 127. 

2. An award which is a good plea to a bill to set aside the award, 
and opten the account, may not only extend to the relief, but also to 
the discovery sought by the bill ; but if fraud or partiality are charged 
against the arbitrators, they must deny them, not only by the plea, but 
also by way of answer. ^ 

3. A release by the plaintiff of the subjrsct of his demand may also 
be set up as a good plea on the defendant's part in bar of such demand ; 
but the defendant must set out the consideration for which the release 
was granted, consequently the plea of release cannot extend to a dis- 
covery of such consideration, (Mitf. 262,) and where that is impeached 
by the bill on the ground of fraud, the plea mu$t be supported by aver- 
ments, tending to falsify the allegations of fraud, and weaken the 
position on which the consideration is sought to be impeached. 

4. A will or other inslrument affecting the rights of the parties may 
be pleaded by a devisee under the will, *or a person to r ^ino i 
whom a conveyance has been made under, the deed to a I- '■ 
bill instituted against them by the heir at law of the testator in res- 
pect of the estates so devised or conveyed, and in these cases the 
devisee must plead the will, and that it was duly executed, and th^ 

2b 2 
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defendant who claims under the conveyance may plead the instru- 
ment by which the property was conveyed to him by the ancestor. 

5. The statute of 29 Car. 2, c. 3, for preventing fraud may be 
pleaded ^s far as its provisions extend in bar of a suit. Thus to a bill 
lor a specific performance, a plea of the statute that there was no 
agreement in writing, signed by the parlies was held to be good. Mus- 
sel] V. Cooke, Prec. in Chan. 633. It was formerly ei^vexata qucBSiio 
whether this plea extended to the discovery of a parol agreement as 
well as the reliefs i. e. (the performance of it) except where the con- 
tract had so far been perfornned, as to be considered a fraud on the 
party seeking the benefit of it, and otherwise rendering it impossible 
to put him in statu-quOf unless it were fully executed. But after much 
doubt and contrariety of opinion upon the msttter, it now appears 
decided that a plea of the statute does not extend to a bar of the dis- 
covery of the fact of an agreement, because, notwithstanding the 
defendant in his answer confesses a parol agreement yet if he insist 
on the protection of the statute, no decree can be pronounced against 
him on the ground of his confession. Milf. 267. 
r ^154 1 ^^^ staltjie of limitations may be also the subject of a 
'- J *plea; butj^although the statute is a bar to the claim of a 

debt, it was formerly considered as not capable of being pleaded to 
the discovery when the debt became due, tor thai would enable the 
court to see whether the time limited by the statute had elapsed ; but' 
the contrary doctrine now holds, on the principle that where a de- 
murrer to the relief would be good, it is equally available to the dis- 
covery on which the relief was founded. Milf. 269. Any other 
statute whether public or private, whereby the demands of the plain- 
tiff may be barred, n^ay be pleaded to avoid the equity attempted to 
be set up against the effect! of the statute. 

If a plaintiff has a full title to the relief he pt-ays, and the defendant 
cannot set up a defence as a bar of that title, yet, if the defendant has 
an equal right to the protection of the court of equity in defending his 
possession as the plaintiff has to assert his right, the court will not 
interfere on either side, as where the defendant claims under a pur- 
chase or a mortgage for a valuable consideration, without notice of 
the plaintiff's title which he may plead in bar, Mitf. 274. 

The foregoing objections to a bill of which we have been speaking, 
extends to discovery as well as reliefs where the discovery was only 
sought Jbr the purpose of relief. We shall now merely mention such 
as are a ground of plea to the discovery only. These are, — 

1. That the plaintiff's case is not such as entitles a court of equity 
to compel a discovery in his favour. " 

r *155 1 *^' That the plaintiff has no interest in the subject, or 
^ -'no interest in the suit which gives him a right to enforce 

a discovery from the defendant. As where a plaintiff in his bill 
alleges that he is heir or administrator of a person who died intestate, 
and seeks a discovery from the defendant, who. is in possession of the 
deceased's properly, and of his title thereto — a plea that another per- 
son is heir or personal representative, is good. 

3. That the defendant has no interest in the suit to entitle the plain- 
tiff to call upon him even for a discovery only. 

4. That the situation of the defendant may render it improper for 
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a court of equity to enforce a discovery — 1. Because the discovery 
may subject him to pains and penalties, or teiid to accuse him of any 
crime ; 2. Because it will subject him to forfeiture unless the plaintiff 
be the only person entitled to the benefit of the forfeiture, and 
expressly, waives it by his bill; 3. Because such discovery would 
betray confidence reposed in the defendant as counsel, attorney, or 
arbitrator ; and, 4. Because the defendant is a purchaser for a valua- 
ble consideration, without notice of the plaintiff's title ; for in this 
case the court will not compel him to make a discovery of that which 
may affect his own title. Milf. 288. 

. If the plea do not go to the whole bill it nnust express to what part 
of the bill it does extend, therefore, if the defendant ple^d to such 
parts of the bill as are not answered, the plea will be overruled as too 
general. *Generally in pleading, .equity requires the same r ^.^^ -, 
strictness and precision as a court of law. It is said that ^ •■ 

a plea ought not to exhibit more defences than one ; and although a 
plea may be bad in part only, and therefore overruled as to that por* 
tion of it, and allowed as to the remainder, yet two defences in a plea 
will not be separated*, and only one admitted as a bar. 

If the bill contain any charge which in equity may operate in fav- 
our of the plaintiff's case against the matter pleaded, as fraud or notice 
of title, the charge must be denied by way of answer as well as by 
averment in the plea. Mitf. 208. In this case the answer will not 
support the plea unless it be full and clear. 

The form of a plea, like a demurrer, commences by a protestation 
against confessing the truth of 9ny matter. For the sake of deciding 
the validity of the plea, the bill, so far as it is not contradicted by the 
plea, is assumed to be true. The extent of the plea, that is, whether 
it goes to the whole of the bill or only part of it, and what particular 
part, must next be set forth clearly and distinctly. Then follow the 
defendant's grounds of objection to the jurisdiction of the court, to 
the person of the plaintiff, or in bar of the suit, supported by aver-' 
ments. The plea then concludes with a repetition that the matters so 
offered are relied upon as a bar of the suit, and prays judgment 
whethier the defendant shall be compelled further to answer the bill, 
or so much of it as is pleaded to. Mitf. 300. 

*Pleas to the jurisdiction, to the person, or in bar of r ^^^^ -i 
any matter recorded, (unless accompanied with aver- ^ ^ 

ments of matters in pais,) (Wall v. Stiibbs, 2 Ves. & B. 364,) do not 
require to be put in upon oath ; but. pleas in bar of matters in pais 
must be put in upon tne oath of the defendant. 

When the validity of a plea comes on for argument, it may either 
be allowed simply — that is, the plea is deemed a full bar tp so much 
q{ the bill as it extends to--^r the benefit of it may be saved to the 
hearing, and is thus considered, that so far as it appears to the court 
it may prove a defence, but that, supposing the matter pleaded be 
really true, there may be matter disclosed in evidence which would 
avoid it ; or lastly, it may be ordered to stand for an answer, which 
shows that it contains matter which may prove to be a defence, or 
part of a defence, but that it is not a full defence, or that it has been 
informally offered by way of plea, or that the answer has not suffi- 
ciently supported it, which render the truth of it doubtful. Mitf. 303. 
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ir a plea to the whole bill be ordered to stand for an answer, the 
plaintiff cannot except thereto, because it is thereby considered as a 
sufficient answer; an insufficient one being looked upon as no answer. 

After a plea has been overruled, the defendant cannot file another 
plea or demurrer without a special order for that purpose, nor can he, 
without such order, file a plea after a demurrer has been overruled. 
IS. & 8.611. 

r *158 1 *^ 1^'^^ cantYot be amended as of course, but the court 
^ •' will require a special application to be made bjr the 

defendant to amend. 

The defendant cannot, whilst the plea is pending, move to dismiss 
the plaintiff's bill for want Of prosecution ; but if he be desirous of 
disposmg of the suit, he must himself set down tfad plea for argument. 

III. — The Answer— Mode op Fvtrma m the Same — Time, fita 

The defendant is compelled to nvake a full discovery of all the Facts 
charged in the plaintiff's bill, provided ihey be essential to enable him 
to obtain a decree, and are not such as would render him liable either 
to a criminal prosecution or forfeiture ; therefore, whenever he does 
not either plead or demur, or having done either, the plea or demur- 
rer is overruled, he must put in his answer to the whole bill, and in 
case the plea or demurrer be allowed to only part of the bill, then 
his answer to such part of the bill as is not covered by the plea or 
demurrer, unless he disclaims. An answer is the most usual mode of 
defence, and as it is capable of embracing .more circumstances than 
a plea, it may for this reason be used with much greater propriety in 
cases where the defendant is not anxious to prevent a discovery, 
although the plea might be a complete bar ; but where bv introducing 
additional circumstances, he has a good opportunity of showing his 
case in a more favourable light, the answer is the best mode of 
defence. Thus, where a bill is filed to set aside a contract, the pur- 
r *159 1 ^^^^^^ "^^y pl^^d a ^valuable consideration, and no notice 
^ -I of plaintiff's title, which would be a good defence; but 

if he can set forth the additional circumstance in his favour of having 
expended Large sums of money in improvements on the estate, with 
the plaintiff's knowledge, it would be more advantageous for him to 
bring the whole before the court by way of answer, which he cannot 
do in the plea ; for by the introduction of such matters in the answer, 
thereby showing an acquiescence on the part of plaintiff, the plaintiff's 
case is considerably weakened. The defendant must not evade the 
material facts in the bill which he is called npon to answer, but either 
confess or traverse the substance of each charge, otherwise the 
answer may be excepted to, and where the charges are set-out dis- 
tinctly and precisely, and are specially interrogated to in the bjll, they 
must be answered distinctly and precisely, and not generally, although 
such general answer may amount to a complete denial of the charges* 
Mitf. 310. 

An answer commences by reserving to the defendant all manner of 
advantage, which he might take by exception to the bill for the pur- 
pose of avoiding the conclusion that the defendant, submitting to 
answer the bill, must thereby be taken to admit every thing which 
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he does not controvert in express terms. The defendant then pro- 
ceeds to answer or deny the several matters contained in the bill with 
clearness and precision. *The defendant however is at r ^^^q -i 
Hberty to qualify his answers, by stating circumstances ■- ^ 

as grounds of mitigation on his own behalf, with a denial of combi- 
nation if charged in the bill. The defendant concludes by a general 
traverse or denial of all the matters alleged in the bill. An infant 
being entitled to every exception to a bill in a suit against him in his 
answer, the general saving at the commencement, the denial of com- 
bination, and the concluding traverse or denial are omitted. Mitf.314. 

'If the plaintiff be advised that the answer dpes not fully confess 
or avoid, traverse or deny the material parts of the bill, he may 
except to the same for insufficiency, and for thii; purpose he states 
such parts of the bill as he conceives are not answered, and prays 
that the defendant may thereto put in a full answer. The exceptions 
require to be signed by counsel, and must be delivered within two 
lunar months from the filing of the answer, otherwise the answer will 
be deemed sufficient.(a) 

*If the answer contain certain statements not charged r ^^g. •■ 
by the bill, or not material to the defendant's case, it will *- ^ 

be deemed impertinent, and the same expunged accordingly, upon 
application to the court for that purpose. But nothing relevant will 
be considered scandalaus. . 

« Where the defendant has. pleaded or demurred to one part of the 
bill which seeks a discovery, and answered the remainder, the plain- 
tiff, by taking exceptions to the answer before the plea or demurrer i|i 
answered, admits the plea or dpmurrer to be good, but not so if the 
plea or demurrer extend only to the relief prayed for by the bill. 
Mitf. 317. 

The signature of counsel is essential to an answer, unless it be 
taken by commissioners in the country. 4 Madd. The defendant's 
answer is sworn by him before one of the masters in rotation^ and 
fiigned at the same time at the public office, Southampton Buildings. 
This is required to identify the answer which he has sanctioned by 
his oath, and more especially to render. a conviction for perjurv more 
easy. Newl. Ch. Pr. V. 1 , 132. 

Under the 27 N. O. where the same solicitor is employed for two 
or more defendants who have filed separate answers, the master shall 
in his discretion, ih the taxation of the solicitor's costs, consider 
whether such separate answerp were necessary or proper, and if he 
be of opinion that the costs thereby occasioned are improperly incur- 
red, he shall disallow the same. 

*When a defendant happens to reside in the country, i. r ^.^2 i 

' e, beyond twenty miles from London» his answer is taken ^ J 

before commissioners appointed for that purpose. Each party names 

his own commissioners, of which there are generally two on either 

(a) By the 19tb N. O. in computingr these two months, the period between the last seal 
after Trinity Term and the first seal ^fore Michaelmas Term, or between the last seal after 
Michaelmas Term and the first seal before Hilary Term, is not to be reckoned. 

Seal days are certain days appointed in the vacation when the Great Seal is said^to he 
open for the purpose of sealing writs issuing out of the Court of Chancery, and also for 
hearing motions. At all other times in vacation the Great Seal is cloaed, unless upon the 
special application of a party, and paying a certain fee, it is opened. 
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side. The defendant's clerk in court usually calls upon the plamtiflf's 
clerk in court to furnish h'ltn vfi\h the nannes of his commissioners, 
and on receiving them he proceeds to take out the commission ; but 
if tlie plaintiff's clerk in court refuse to name them/the defendant may 
obtain an order calling upon him to do so in two days, and in default 
of his so doing, the defendant is at liberty to have a cominission 
directed to h\s own commissioners, a copy of which order fnu«t be 
served on the plaintiff's cterk in court. 

If any accident, such as the death of one of the commissioners, 
-should render it necessary to appoint another to fill up the vacancy, 
it is effected by one of the clerks in court naming two, and the oppo- 
site clerk striking out one of them; an order for a new commission 
must then be obtained, with a fresh commissioner to be joined with 
the others.- But a second commission will not be allowed, unless by 
a special order of the court, or upon the plaintiff's consent. NewL 
Ch. Pr. y. 1. 134. If the plaintiff join in the commission, he furnishes 
his clerk in court with one or more commissioners' names, which, 
together with the names of the defendant's commissioners, are inserted 
r «i|>o 1 ill ^^ dedimus* But where the plaintiff does not join, the 
^ •' *conf)mission is directed to the defendant's own commis- 

sioners for the purpose of being executed. The dedimus, which 
is made returnable without delay, continues in force till the last return 
of the term next succeeding that in which il is tested. If the plaintiff 
join there must bb six days' notice given to his commissioners, who, 
are named in the label to the commission, of the time and place of 
its execution. 

If any one of the commissioners deliver the answer to the clerk in 
court at his seat, it is taken without oath, but if* it be sent up by any 
other person, he must make oath before one of the masters that he 
received the commission from the commissioners, and that it has not 
been opened or altered since it came into his hands.. 

Peers of the realm do not answer upon their oath, but upon their 
honour, and a Quaker answers upon his solemn affirmation. A cor- 
poration aggregate answer under their common seal, and not upon 
oath. In the caso of a foreigner, if he answer in his own language, 
it is necessary to file a sworn translation with it. 

If the suit be a friendly one, the anewer may be put in without 
oath of the defendant.^ which is done by order obtained upon motion 
or petition, of course with consent of the plaintiff. 

It has been before slated that an infant sues by his next friend, but 
his answer ia taken by a guardian who is afipointed either by the 
court or by commissioners in the country, when the infant is brought 
before the comm,issioner8 who assign him a fit person as his guardian - 
ad litem* 

r i^iQA *] *I^ is <iot usual when once the answer is filed, for the 
I- -I court to grant leave for the defendant to amend it. He 

must apply for leave to put in a supplemental answer, and for this 
purpose a notice of motion must be given, accompanied by an afii- 
davit that the defendant, when he put in his original answer, did not 
know the circumstances upon which he makes the application, or any 
other matter, upon which he ought to have stated the fact in a differ- 
ent manner. 8 Yes. 79 ; 2 Yes. & Bea. 163. 
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The defendant is entitled to have granted hinn longer tinne for the 
purpose of putting in his answer than that allowed by the practice of 
the court. This was formerly done by petition or motion, but now 
by the St. 3 and 4 W. 4, c. 94, s. 13, it is enacted that the masters in 
order shall hear and determine all applications for time to plead,; 
answer or demur, and for leave to amend the bill, and for enlarging 
publication, and all such other matters relating to the condition of 
suits in the said court, as the Lord Chancellor, with the advice, &c.9 
shall direct. And by the 10th N. N. O. made in pursuance of the 
said statute, a defendant shall, after application, and without order, foe 
allowed eight weeks in a town cause, and ten weeks in a country 
cause, to plead, answer or demur, (not demurring alone,) to any such 
original or supplemental bill, or bill of revivor, to which an answer 
is required. 

MV. Disclaimer. [ *165 ] 

If the defendant claims no right or title to that which is made the 
subject of demand by the plaintiflPs bill, he may disclaim or renounce 
all pretence of title to such maiter. A disclaimer is put in upon oath 
of the defendant, and although strictly speaking it is distinct from an 
answer, yet it cannot often be filed alone, but is usually put in under 
the title of an answer. For although the defendant may not at the 
time he disclaims possess any interest in the matter, yet hemight have 
had an interest which he has parted with, and this circumstance, it 
seems would entitle the plaintiff to an answer as to the certainty of the 
fact. The form of a disclaimer simply would be that the defendant 
disclaims all right and title to the matter in demand. A defendant 
who disclaims may be examined as a witness by a co-defendant, (7 
Ves. 267,) although the plaintiff cannot take advantage of such defend- 
ant's evidence, in proof of his own right, to the prejudice of another 
defendant. 2 Atk. 39. 

Should there appear any inconsistency between the answer and 
disclaimer, the matter will be taken more strongly against the defend- 
ant upon the disclaimer than upon answer, since it is only by the latter 
that the truth of the defendant's title can be ascertained. 


•CHAPTER XL [ 166 ] 

EXCBPTIOirS TO ANSWttR — WHEN ANSWER IS DEEMED SUFriCtENT — EXCEP- 
TIONS TO master's report AMENDMENT OF PLAINTIFF'S BILL TIME 

ALLOWED TO AMEND — DISMISSING A SILL FOR WANT OF PROSECUTION. 

The defendant having filed his answer, the plaintiff, if he be advised 
that it contains any matter altogether unnecessary or irrelevant to the 
subject of the suit, may refer the same for scandal or impertinence, 
and if reported as such, the scandal or impertinence will be ordered to 
be expunged from the record : he. may also except for insufficiency, 
which must be done within a limited lime, otherwise the answer will 
be taken to be sufficient. Whether the answer be filed in term time 


88 goldsmith's equity. 

or vactitiotf, the plaintiff is allowed two lunar months to deliver his 
exceptions, not computing the several periods between the seal days, 
as mentioned in a note in the previous chapter. 

At the expiration of eight days frpm delivering the exceptions to the 
r *1B7 1 ^^f^ndant's ailswer, but not before *(unless in case of an 
«• •■ injunction) the plaintiff is allowed an order upon a 

motion or petition, of course to refer the answer to the master for 
insufficiency, and if he does not refer the same within the next six 
days, he will be considered as having abandoned his exceptions. 
6ihN. O. 

After the plaintiff has referred the answer in the manner before 
fnentioned, he will still be deemed as having abandoned the' order of 
reference, unless he shall procure the master's report of the sufficiency 
or insufficiency of the answer, within a fortnighLfrom the date of such 
order, except the master shall certify that a further time is necessary 
for that purpose. 12th N. O. 

The eight days which must elapse between the expiration of the 
two months before mentioned, when the exceptions are delivered, and 
the obtaining the order of reference are allowed the defendant to 
determine wliether he will submit toanswer such exceptions. Should 
the defendant submit to answer them, he will be entitled to an order 
for six week's time to put in a further answer in the country, and one 
month in town from the expiration of the eight days. After the defend- 
ant has filed his second and third answer, which the plaintiff considers 
insufficient, he must, within three weeks from the time when it was 
filed, refer it on the old exceptions, or the answer will be deemed 
sufficient. 

r *168 1 * Although an answer may in itself be insufficient, yet 
*• J if the plaintiff do not except thereto within two lunar 

months from the day on which it is filed, not accounting the interval 
between the seal days, it shall be considered as sufficient. 

So also if the plaintiff except, but do not after having obtained an 
order, refer the answer for insufficiency within the six ^ays allowed 
by the 5th N. O., such answer shall be deemed sufficient at the expi- 
ration of a fortnight from the date of such order, (Atty.-Gen v. Clack, 
1 M yl. & Craig, 367 ; Taylor v. Harrison, Idem, 274,) i. e. the time 
allowed for the master to make his report. 12th N. O. 

Where the answer has been referred for scandal or impertinence, 
and so reported by the master, the plaintiff is allowed the two months, 
and the following vacation from the date of such report, within which 
he may move to file his exceptions to the answer, nunc pro tunc, 2 
Madd.345. ^ 


When the master has made his report, it is competent to the plain- 
tiff or defendant to except thereto ; as where the plaintiff refers the 
answer for scandal or impertinence, and the master finds that it con- 
tains neither one nor the other, the plaintiff may except to such report ; 
nevertheless in so doing he must show wherein, in what line or page, 
and how far the matter is scandalous or impertinent, and how much 
r ^.gg 1 of the *answer is so. So, on the contrary, if the defendant 
*• J be advised that the master's report of impertinence is bad. 
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he may take exceptions thereto^ even after an order to expunge, uoless 
the saoie have been acted upon. 2 Madd. 356. 

Whenever there happens to be a disclosure of new facts, which, 
ahhough they existed before the commencement of the proceedings, 
the plaintiff could not fairly be presumed to have been acquainted 
with at the time, but have come to his knowledge subsequent to filing 
the bill either by his own exertions, or from any matter offered or 
confessed in the defendant's plea or answer, he may obtain leave of 
the court to amend his bill, and frame it according to the newly devel- 
oped circumstances ; he will not however be allowed by such amend- 
ments to alter the entire nature and substance of the record : when, 
therefore any event has arisen subsequently to the filing the bill, 
whereby a new title arises, that circumstance cannot be introduced 
by way of amendment, but must be made the subject of a supplemen- 
tal bill. 

The i4th N. O. directs that every order for leave to amend the 
bill shall contain an undertaking by the plaintiff to amend within three 
weeks from the date of the order ; and in default thereof such order 
shall become void. 

It is necessary in all amended bills, that the counsel should sign hi^ 
name ; and if he be the same who drew *the bill, which r ^^f^^ -% 
is most likely to be the case, he ought to erase his name ^ -' 

as it formerly stood to the. bill, and resign it to the amended bill. 

The plaintiff is at liberty before answer to amend the record as 
often as he pleases ; (Bird v. Hulster, 1 Russ. & My. 325 ; Colling- 
worth V. Grundy, 2 My. & K. 359,) but after answer he is allowed 
one order only for leave to amend in the usual form; and afterwards 
no further leave will be granted before replication, unless the court 
shall be satisfied by aflidavit that the draft of the intended amend- 
ments has been settled, approved and signed by counsel, and that 
they are not intended to be made for the purpose of delay or vexation, 
but because the same are considered to be material to the case of the 
plaintiff. And no order to amend shall be made before replication, 
unless such order be obtained within six weeks after the answer if 
there be only one defendant, or after the last of the answers if there 
be. two or more defendants. 13 N. O. 

This order does not extend to amendments which are made only 
for the purpose of rectifying some clerical error, or error in names» 
dates, or sums. Vide 14 N. N. O. 

By the 15 N. O. after a replication had been filed the plaintiff was 
not permitted to withdraw it and amend his bill without a special 
order of the court for that purpose made upon motion, of which notice 
had been given ; the court being satisfied by affidavit r ^,^, -. 
that the *proposed amendment was material, and could ^ -■ 

not with reasonable diligence have been sooner introduced into the 
bill ; but such application must now be made to the master in ordi- 
nary. 3 & 4 W. 4, c. 94, sec. 13. 

But where after a replication had been filed the plaintiff had on 
special leave amended his bill in such a manner as to call for an 
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answer, it was determined that he might afterwards obtain as of 
course a further order to amend at any time before the answer to the 
amended bill was filed. Wharton v. Swann, 2 My. & K. 362. 

The time which occurs between the last seal after the Trinity term, 
and the first seal before Michaelmas term, and between the last seal 
after Michaelmas term, and the first seal before Hilary term is not to 
be reckoned in the six weeks allowed a party to amend. 10 N. N. O; 

The effect of the plaintiff's amending his bill is (unless where he 
requires a further answer from defendant,) to prevent the defendant 
from moving to dismiss the bill for want of prosecution ; and the 
defendant upon being served in the regular manner with a subpoena 
to appear and answer such amended bill, cannot dismiss the same for 
want of prosecution, until the like time has elap^d which is allowed 
the plaintiflf after the defendant's answer to the original bill has beeii 
deemed suflicient, t. e. two lunar months ; but unless a subpoena to 
r ^.,^2 1 appear to the bill as amended be served on the defendant, 
^ J he is not *bound to take notice of the amendments, but is 

at liberty to dismiss for want of prosecution. 

The plaintiff, by amendment after having excepted to defendant's 
answer, waives the benefit of the exceptions unless he make a special 
application to amend without prejudice to such exceptions. 

The defendants who have appeared, but not filed their answer to 
the original bill, mUst answer the amended bill within seven weeks in 
a country cause, or five weeks in a towi^ cause. If the defendants 
have answered the original bill they are bound upon the service of a 
subpoena to appear to the amended as to an original bill, t. e. within 
four days if it be a town cause, and within eight days in a country 
cause, and are then allowed seven weeks in the latter and five weeks 
in the former instance, to answer the amended bill. 


If the piaintifT, as before stated, neglect to prosecute his suit within 
the two lunar months after the defendant's answer is deemed sufficient, 
or do not amend within the time, the defendant is at liberty at the 
expiration of that period, to give notice of motion to dismiss the plain- 
tiff's bill with costs for want of prosecution. 

In a suit against several defendants, anyone of them is allowed on 
his own behalf to dismiss the plaintiff's bill without calHng upon his 
co-defendants to join with him in an application to the court for that 
purpose. One plaintiff may also apply as far as relates to himself, 
r *i*jo 1 that the defendant's bill may stand dismissed without th9 
*" -' *concurrence of the other co-plaintiffs, provided he do not 

thereby prejudice their claims. 

In computing the time in which a bill may be dismissed on the 
ground that no prosecution has been taken since the answer was filed, 
the interval between the seals are not to be reckoned. Atty.-Gren. v. 
Jones, 5 Sim. 246; Angel v. Wascomb, M. & C. V. 1. 48. 

If the plaintiff amend his bill, but by his order do not require the 
defendant to answer such amended bill, the defendant is at liberty, 
unless the plaintiff file his replication within eight days after the bill 
has been amended, to give notice of motion to dismiss the same for 
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want of prosecQtioOy provided he ho in other respects in a fit position 
so to do. ' 


♦CHAPTER Xll. J. ^^^^ ^ 

THB REPLIOATION AND SUBFOSirA TO lUBJOIlT. 

. If the plaintifT neither except to the answer for insufficiency^ nor 
refer the same for scandal or impertinence, within the period allowed 
from the time of its being filed, he may reply to the defendant's 
answer, and serve a note on the defendant's clerk in court, stating that 
he has filed bis replicaMon« If the plaintiff do not reply» he thereby 
udmits the truth ot the matter contained in the defendant's answer, in 
which case he must either amend or within two calendar months after 
the answer is to be deemed sufficient, proceed to set down the cause 
for hearing upon bill, and answer only. 

If the plaintiff be advised to put in his replication to the defendant's 
answer, and omit to do sq within the proper time, u e. the two months 
aforesaid, the defendant is at liberty to serve him with a notice of 
motion to dismiss for want of prosecution, which fixes him with the 
costs of the application, and forces him to give an undertaking to 
apeed the cause, i. e. to file his replication, serve the subpcena to rejoin, 
and obtain and serve *an order for a commission if he r ^>|«^. •% 
require one, within three weeks from the date of the order. ^ ^ 

After the replication is filed, the plaintiff cannot set down his cause 
until he has served a subpoena to rejoin, and entered his rules to pro- 
duce witnesses and pass publication, unless where the suit is friendly; 

A subpoena to rejoin is obtained without an order for that f)urposei 
as soon as the plaintiff has filed his replication. The service of this 
subpoena has the effect of putting the cause completely at issue 
between the parties.. 

A rejoinder is an allegation of the defendant to meet the plaintiff's 
replication, to which the ancient practice allowed a surrejoinder ; and 
if the plaintiff choose to oppose it by a rebutter, it was competent for 
the defendant on the other hand to confront the rebutter by his surre- 
butter; but all these alternate pleadings are fallen into disuse. Never- 
theless, in order to join issue in the cause, the plaintiff, after filing his 
replication, must serve a subpoei^a on the defendant, to appear thereto 
and rejoin, unless he appear gratis ; and immediately on the return of 
the subpoena served on the defendant, or after he has appeared thereto 
and rejoined gratis, the matter is so far at issue, that the parties may 
proceed to the next step in the cause, u e. that of ex3ynaiaing:.witne^ses 
foiC the purpose of substaniiaiing the truth of the allegations adduced 
in thejjleadings of either jparij^.. This is effected hy each side obtain- 
ing the best evidence he is able, so far as it is material to support his 
case, whereby he may frame his interrogatories for the examination 
of *his witnesses, whpj^^i depasitioas are taYen dowji in ^ ^,^g " , 
writing by an examiner at the examiner's office, in Rolls' ^ J 

yard. Parties answering to interrogatories as witnesseS|, are pre- 
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viously sworn by thq examiner, and it is the same with a peer, who 
is examined as a witness. If a witness object to answer any inter- 
rogatory put to him, he must do so by demurrer, which is taken down 
at the time, either by the examiner or commissioner, as the case may 
be. 

Generaljyjai^rty interested -i£LJlie.-&uiL.k. inrrrnippfftnt to hp..exa- 
mine3~as.-ajKitnfiSJax.lhus a defendant cannot examine the plaintiff 
unlesTby consent on an order made upon motion, saving just excep- 
tions; neither can one plaintiff examine another co-plaintiff as a wit- 
ness. But where there is a suggestion that the party has no interest, 
one defendant may be examined on behalf of a co-defendant, or by 
the plaintiff as a witness. Ati interested witness may be examined, 
provided he first exhibit a release : and where the evidence of a 
defendant is sought to be had on behalf of the plaintiff, he ought not 
to reply to the defendant's answer, and if he has replied, he must 
withdraw his replication. 


[ *177 ] •CHAPTER XIII. 

RULES TO PRODUCE WITNE8ESS AITD PASS PUBLICATIOIT. 

The next step after the witnessei^ have been examined at the proper 
office in town, or by commissioners in the country, is to pfiss pupl i- 
cation, which is a right exercised by the clerks in court, or the exam'* 
inerrt)f openly showing the depositions as taken at the examination; 
Ihfs is don^^eitfier-liy -OTider of m&-eouril or the cdnseftl <>flfi^^ptflTes. 
WEere a replication has been filed, and both parties, having examined 
such witnes3es as they think proper, are desirous of hastening the 
cause to a hearing without going through the regular process of exa- 
mining witnesses, the defendant may, it he think proper, waive the 
service of a subpoena to rejoin, and each party may, by means of their 
respective clerks in court, agree to pass publication (pro forma which 
concludes ail further evidence,) and the cause is then set down with- 
out any rules being given. Unless the pdrties can thus agree to expe* 
dite the suit^ publication passes in due form by each one entering his 
rules, calling upon the other party to pass publication.* The first 
r #|ryo T bciog an ordinary rule to produce witnesses which expires 
■• J in eight *days, and then another is given to pass pub' 

Kcation^ i» e. for a day to show cause why publication should not pass, 
which last is also an eight-day rule, and must expire within the term. 
Copies of the depositions are issued from the exanMner's offi€e ftfter 

Euolication has passed, for the purpose of having them read at the 
earingxrfriw ctiuse/ ' ' '* 

The peiTodT limited for passing publication may be enlarged by a 
special application to the master, upon notice supported by an affi- 
davit, where the party is unable fully to examine his witnesses before 
the time originally granted for that purpose expires, and under this 
enlargement of publication, all the other parties may examine their 
witnesses. 
/If a witness has been examined de bene esse oti account of old age 
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or bodily infirmity, which renders it probable that he will not be 
alive at the regular period for his examination, the depositions itius 
taken, are not to be published till after the death of the witness. 1 
Meriv. 484. 


♦CHAPTER XIV. [ nn } 

THS OOMMISSIOir TO BXAMIITE. WITNESsisS — EXEOUTIOIT OF THE OOMMIS- 

« 

SIOH— CROSS INTBRROaATORT — RETURN OF COMMISSION. 

A COMMISSION to examine witnesses is granted when they happen to 
reside in the country, i. e. beyond twenty miles from London. If the 
witnesses live within that distance their examination takes plac« 
before one of the examiners in London. In the former case the com-* 
mission is obtained upon a petition or hand motion ; but if after the 
commission is taken out, it be found necessary to examine witnesses 
by further interrogatories, leave for that purpose must be obtained by 
order of the court upon special motion, which is not necessary for a 
further examination before the examiner in London. 

If all or any of the witnesses are residing abroad, the order for a 
eonimission to examine them must also be obtained by a special 
notice of motion and affidavit, that they are residing abroad, and 
that the party cannot safely proceed to a hearing of the cause, with- 
out their testimony. Newl. Ch. Pr. V. 1. 260. 

*Previous to executing the commission, the commis- r ^.qq •■ 
sioners are respectively required to administer the oath ^ ^ 

which accompanies it, to each other, and on fixing the time and place 
of executing the commission, the plaintiff's solicitor must give four- 
teen clear days* notice thereof to the defendants, and serve his own 
witnesses with a subpoena to attend. 

In case the commissioners of the other parties are prevented from 
attending on being duly summoned, the plaintiff's commissioners are 
at liberty to proceed ex parte to execute the commission. It may 
also be executed where one commissioner only on either side attends, 
and in case it should happen that one of the commissioners is required 
to give evidence as a witness, his deposition must be taken previously 
to his being sworn as a commissioner. 


It is a rule of practice that where a witness has been examined in 
chief, as to a particular fact, the opposite party can only cross-exam- \ 
ine him upon that very fact, and not extend his examination to any \ 
other subject, and the cross interrogatories must for this purpose be \ 
left with the commissioners at the opening of the commission. i 

The commission must be made returnable at furthest on the first 
return day of the second term next after service of the order for the 
commission, which order must be obtained if the plaintiff require one, 

2 c 2 
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r ^'IRl 1 ^'^'^'^ *three weeks from filing his replication. 17 N. 
^ •' N. O. The commission is eiTectual only until the last 

return of the term next following that in which it bears teste. 

The 17th N. N. O. provides that the plaintiff shall give his rules to 
produce witnesses, and pass the publication at the latest in the same 
term which is allowed for the return of his commission as above 
stated, and shall set down his cause for hearing, and duly serve the 
jubpsena to hear judgment, returnable in the succeeding term ; and if 
the plaintiff shall make detault, then upon application by the defend* 
ant, with notice of motion the plaintiff's bill shall stand dismissed out 
of the court with costs. And it is further provided, that in case the 
plaintiff serve a subpoena to rejoin, within three weeks after filing the 
replication, but do not obtain, and serve an order for a commission 
to examine witnesses within that time, then the defendant shall be at 
liberty without notice to obtain an order for a commission to examine 
witnesses returnable at the like period as the plaintiff is entitled to 
pursuant to this order, and shall have the carriage of such commis* 
sion : — and further, that if the plaintiff obtain an order for and sue 
out a commission, and neglect to execute and return the same at or 
within the time above stated, the defendant shall be entitled to au 
order as before mentioned, for a commission returnable on the last 

r ♦182 1 ^^^^^^ ^^ ^^^ ^^^^ following that which *is allowed to 
^ -1 the plaintiff by this order for the return of his commission. 

See Fames v. Hutchinson, 1 R. & M. 22^ Rattenbury v. Fenton^ 6 
Sim. 368 ; Flight v. Jones, 7 Sim. 256. 

In Williams v. Janaway, 6 Sim. 77, it was decided that this order 
applied only to cases in which the plaintiff requires a commission^ 
but in Garden v. Manning, 1 Kean, 380, before the master of the 
rolls, it was held that after a subpoena to rejoin, the plaintiff not 
requiring a commission,, to examine wi nesses, the defendant might 
himself proceed with the cause. 

When the witnesses are unwilling, or refuse to attend at the exam* 
ination, they must be served with a std>pasna ad Uslificatum, and in 
case any of the witnesses has a deed, bond, paper, or any writing, or 
instrument which the party consider material to the question, and the 
production of which is necessary, such witness ought to be served 
with a subpoena, duces tecum, and if the witness on being served 
with a subpoena, do not attend at the time and place appointed for 
his examination, the party requiring his attendance, upon affidavit of 
such service and notice and non-attendance of witness in pursuance 
thereof, may move the court that he attend within a given time or be 
committed. A warrant then issues from the lord chancellor, on which 
the witness is taken and committed to the Fleet. A witness will be 
liable also to stand committed if he attend, but refuse to be sworn or 
examined, provided the interrogatories are not such as tend to draw 
r •183 1 ^^^^ ^^^ evidence that would *render him liable to a 
«■ J criminal prosecution, in which case, or in any other 

where he objects to answer an interrogatory, he must do so in the 
form of a demurrer, (Parkhurst v. Sowten, 2 Swans. 194,) which is 
taken down by the examiner or the commissioners from the mouth of 
the witness. 

When ^he interrogatories are leading, or are irregular, or the depo- 
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sitions unfairly obtained, they will be ordered to be suppressed, and 
where the examiner has fallen into an error in taking a deposition, 
the court will order it to be annended, and will also order the witness 
to re-swear it after publication. 2 £q. C. Ab. 60. 

The witness must sign his examination, otherwise it is not complete, 
and if he die between his examination and signing the same, his evi- 
dence cannot be made use of. 1 P. Wms. 41.3. 

After a deposition has been suppressed for irregularity and a re- j 
examination takes place, all the ^ame witnesses must be examined i 
and cross-examined. Perry v. Silvester, 1 Jac. 83. 

If it be necessary to examine one of the commissioners as a wit- 
ness, it must be done not only previous to his having been sworn and 
acted as such, but before any other of the witnesses has been exam-? 
ined. NewL Ch. Pr. V. 1. 263. 


•CHAPTER XV. [ ♦184 J 

SBTTIITG THB CAUSB DOWH FOR HEARING — SUBPOBlf A TO HBAR JUDOMBNT 
— HBARIHG THB CAUSE — DECREE NISI AND FINAL. 

Wb are now arrived at that stage of the proceedings when the 
cause being at issue, the examination of witnesses having taken place, 
and publication (unless where it has by special application been 
enlarged (18th N. N. O.) having passed, the plaintiff is at liberty to set 
down his cause to be heard, which by the 17th N. N. O. he must do, 
and duly serve the subpceoa to hear judgment, returnable in the term 
next succeeding that in which he gives his rules to produce witnesses, 
and pass publication. The cause must therefore be set down for hear- 
ing, and the subpoena to hear judgment be made returnable, and 
served in the third term after service of the order for a commis- 
sion to examine witnesses. 

If the plaintiff omit to set down his cause for tlie next term after 
publication has passed, it may be set «down at the request r ^. g. -. 
of the defendant for the next succeeding term. ^ -■ 

When there is an abatement of the suit as to one of several defend- 
ants, and other parties are thereby brought before the court, they 
must each be served with a subpoena to hear judgment, but the rest 
of the defendants need no such service. 

Previous to setting the cause down, the plaintiff must obtain the 
six clerks' certificate that the various pjeadings in the cause have 
been duly filed, which certificate will not be granted, unless all the 
defendants who are within the jurisdiction, have answered the plain- 
tiff's bill. 

. Besides the causes in the general paper, there is a paper of consent 
causes, and short causes : the former is where the decree is of cause 
and consented to by the other party, and where the defendant submits 
to attend the hearing without being served with a subpoena for that 
purpose; sAort causes are where the decree is either of course, or 
involves but little difficulty. A short cause being set down in its 
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turn in the cause book, ia upon a certificate of plaintiff's counsel that 
it is a short cause, and with the consent of defendant's solicitor^ 
advanced to be heard out of its turn ; (New). Ch. Pr. Y. 1. 305 ;) but 
a day in term is generally fixed for hearing these causes. 

But in a recent case, (Hutchinson v. Stephens, 1 Keen. 663,) the 
master of the rolls stated that it was his custom to dispense with the 
r •186 1 ^^'^^^''^ ^ ^^^ solicitor of the defendants on the counsel 
^ -I *for the defendants declining to say that the causes are 

not proper to be heard as short causes. And in the same case it was 
also held that a special application on the part of the defendant to 
have a cause advanced and heard as a short cause will be granted, 
unless the counsel for the plaintiff will undertake to say that the cause 
u not a proper one to be so heard. 


The cause being set down for hearing, and the plaintiff's solicitor 
having obtained from the registrar a note thereof in writing, which 
fixes the day of hearing, leaves it with a praecipe for a subpoena to 
hear judgment at the subpoena office. 

The subpoena may each contain the names of three defendants, and 
are served either on the defendants themselves, or their cl^rk in court, 
or his agent at his seat, at the clerks' office. 

The return of the subpoena ad audiendum Judicium may now, 
under the provision of the 82 N. O., be made as well in the vacation 
as in term ; but it must be made returnable at least three days before 
the day which the cause is set down to be heard, except when such 
return day happens on a Sunday, in which case another day is allowed. 
The subpoena must be served fourteen days exclusive in a country 
cause, and ten days in a town cause, before, the day appointed for 
hearing judgment. 

[ The rules respecting the mode of serving the process of subpoena 
r •iftT 1 ^^^ ^^^ same as those to which allusion has *been already 
■- ^ made in relation to the subpoena to appear and answer. 

The foregoing requisites having been attended to, the cause is now 
put down in the paper of causes for the day, which are taken as they 
stand in rotation in the registrar's book. On the cause being called 
on in its turn, the junior counsel for the plaintiff and defendant, 
usually open the pleadings on their respective sides; after which, the 
plaintiff's leading counsel states his case, and the points whicii are 
at issue, and argues the same before the court; tbs plaintiff's evi# 
dence is next read, together with such parts of the defendant's answer 
as are considered favourable to the plaintiff's case. The defendant's 
counsel then submits their arguments to the court, and reads such 
of the depositions of the defendant's witnesses, as are necessary to 
support his case, but no part of his answer which is met by the 
plaintiff's replication. The senior counsel for the plaintiff now repIieSf 
and lastly the judge pronounces the decree. 

If the defendant do not appear at the day of hearing, the plaintiff, 
on producing an affidavit ot the service of the subpoena to hear judg* 
ment, with which he ought always to be prepared, is entitled to a 
decree nisi against the defendant When a decree nisi is pronounced 
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against the defendant making default at the hearing, there is always 
leave granted him to show cause against ii at the return of the sub* 
poena served upon him ; but if the defendant appear at the hearing* 
and the cause be postponed till a further day, and he neglect to appear 
*on that day, the decree which is then pronounced isp *iga i 
final; in which case there is no appeal, (10 Yes. 30,) ^ -I 

although sometimes the court has granted a re-hearing upon terms. 
Vowles V. Young, 9 Ves. 172, 

In case the plaintiff does not appear at the hearing, the defendant, 
on producing an affidavit in court, of his having been served with a 
subpoena to hear judgment, flnay have the bill dismissed with cost^ 
against the plaintiff 


♦CHAPTER XVL [ *189 • ] 

jciiruTEs or the decree — re-reariitg — l>ETiTiO!r or appeal— -caveat 

AGAlirsT THE DEGREE BILL OP REVIEW. 

A DECREE is the sentence of the court, and after the cause has been 
heard, minutes or heads of the decree are taken down by the regis- 
trar in court, and by him delivered out to the several parties to the 
suit. The minutes being settled^ which is done by the parties attend- 
ing before the registrar on a day appointed for that purpose, the 
decree is drawn up by that officer, and delivered out to the party in 
whose favour such decree is made, and an office copy thereof is taken 
by the opposite party. 

For the sake of rendering the decree perfect, there yet remains 
after the minutes have been settled, and the decree drawn up, to pass 
and enter the same in the books ke|)t for that purpose. Passing or 
signing the decree is effected by the registrar's sending a note in 
writing to the adverse party's clerk in court, stating that the decree 
will be passed on a certain day, *mentioned therein, and r ^.g^ •, 
requiring him to bring hi^copy and attend at the passing, '- * -' 

or in default of such appearance the decree will be passed without 
him. Newl. C. P. V. 1. 316. The decree, having been passed, is 
left with the entering registrar to be entered in the books before menr- 
tioned, which are afterwards taken to the report office for the purpose 
of easy reference. 

The decree having been passed and entered it cannot be reversed 
or altered, unless by a re-hearing, and if it has been signed and 
enrolled, and it is sought to be remedied on the discovery of new 
matter, by a bill of review. Where, howevei*, there appears any 
clerical error in drawing up the decree, or any evident mistake on 
the face of the schedule to the master's report, the court will not put 
the parly to the form or expense of a re-hearing, but will rectify the 
decree upon motion. ^ 

Whenever a party is dissatisfied with the decree, he may obtain a 
re-hearing of the cause before any of the judges in whose court it 
was heard, provided the decree has not yet been signed and enrolled. 
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And in case the hearing took place before the master of the roils or 
vice-chancellor, the party may obtain a re-hearing before them, or if 
he choose, may by a petition of appeal procure the cause to be heard 
by the lord chancellor. But after the decree has been enrolled the 
cause can neither be re-heard nor can the parties appeal to the chan** 
r *]0l 1 ^^"^'^^ court, because the effect of enrolling a ^decree is 
.'- -I to make it the lord chancellor's decree. If therefore a 

party be desirous to have a re-hearing or an appeal to the lord chan- 
cellor, but is not sufficiently prepared with his re-hearing or petition 
of appeal, it is advisable for him to enter a caveat against the decree 
to prevent its being enrolled; since, after enrolment the party 
aggrieved can only appeal from either of the courts to the house of 
lords, where the cause will again be heard, and the decree either 
altered, reversed, or affirmed as to them may seem meet, and from 
whence there is no further appeal, except by a bill of review upon 
hew matter, discovered since publicatipn passed in the original cause. 
Mitf. 88; Barbon v. Searle, 1 Vern. 416. 

No appeal lies directly from a sentence or decree pronounced in the 
master of the rolls' court, or that of the vice-chancellor, to the 
House of Lords ; for if either of the parties be desirous of so appeal- 
ing, they must first procure such sentence or decree to be signed by 
the lord chancellor, and enrolled, which process, we have seen, coi> 
stitutes it a decree of hia own court. 


A caveat when entered prevents the decree from being signed for 
one lunar month from the time that it is presented to the lord chan- 
cellor for his signature for the purpose of enrolment, and notice 
thereof is then given by the chancellor's secretary to the clerk in 
r *192 1 court of the adverse party> of the docket having been 
'- -I ^presented for signature. Richard v. Wood, 2 My. C. K* 

621; Robinson v. Newdick, 3 Meriv. 13; Burnett v. Theobald, 1 P. 
W. 609. The caveat must be entered with the secretary of decrees 
and injunctions, and will be of no effect unless it be prosecuted within 
a month from the day on which notice of its being entered was 
served by the party entering the same on the opposite clerk in court. 

A bill of review can only be brought after a decree has been pro- 
nounced, and strictly speaking, not until it has been signed and 
enrolled. Standish v. Radley, 2 Atk. 178. 

1. If the decree has not been signed and enrolled, and the party 
seek to reverse the same on facts discovered since the passing of pub- 
lication in the original cause, his proper course is to present a petition, 
accompanied with an affidavit, for liberty to file a supplemental bill 
in the nature of a bill of review, which application the court will 
grant, on the petitioner's depositing £50 as a security, to answer such 
costs and damages as may eventually be awarded to the adverse 
party, in case the court shall think fit to award the same at the hear- 
ing of the cause, on such supplemental matter. Bea. Or. 368. 

if a decree, previous to its being signed and enrolled, be sought to 
be reversed on error apparent, the party may present his petition of 
rehearing, and a supplemental bill for the purpose of introducing the 
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Dew matter discovered since^publication ; in this instance p ^_^ ^ 
the^cause will come on to be h^ard, upon the facts which I- J 

are^made the subject of the supplemental bill, together with a tehear- 
rng of the original cause. Perry v. Phillips, 17 ves. 178. . 

2. If the party be desii'ous of reversing a decree which is already 
signed and enrolled, either on account of some error in law apparent 
on the face of the decree, (in which case there needs no application 
to the court,) (Ibid. Mitf. 84,) or of some new facts discovered subse* 
qoeot to passing publication in the former cause, he cannot have a 
rehearing thereof, but he roust file his bill of review* In the latter 
instance it is necessary for the party seeking his remedy to make 
application to the court, (Ibid.,) which is done, as in the former 
instance mentioned in this chapter, by petition accompanied by an 
affidavit showing the party's title, and that the new matter was not 
known to him at the time of pronouncing the decree, and that he could 
not by reasonable diligence nave obtained a knowledge thereof at the 
time of passing publication, or at any period when he could have 
availed himself of it pending the former suit. Young v. Keighley, 16 
Ves. 360; Wortley v. Birkhead, 2 Ves. 671. 


♦CHAPTER XVII. [ *1W ] 

ISSUE AT LAW, AUD RBrBRGlfOB TO THB HASTBR UlTDBR AIT llTTfiRLOCU- 
TORT DBCREB — PROCBBDINGS IK THB MASTBR's OFFIOB — ^MASTBR'S 
REPORT — ^rVRTHBR DIRBCTIORS — ^Fllf AL DEORBB. 

It not unfrequently happens, after a cause has come on to a hear« 
ing, that the judge will suspend the decree, and previous to his pro* 
nouncing judgment, direct an issue. to determine a particular fact, or 
a question of Taw, to be tried and settled befoi*e a court of ordinary 
jurisdiction for the purpose of rendering more complete justice 
between the pStrties, and at the same time of more clearly informing 
the conscience of the court thereupon : after the issue has been tried 
and a verdict given, or the legal point settled by the court to which 
it was referred, and the record completed, the cause is then set down 
to be heard on the further directions reserved by the decree, which is 
don6 by presenting a petition of course, containing the order of the 
decree as to the reference, the verdict, or sentence of the court of 
law, and praykig that the cause may be set down for hearing on fur- 
ther directions, and costs reserved ; an order is *drawn r #iqc t 
up on the petition, and the cause is then set down on ^ -■ 

further directions and costs. 

The court wiir sometimes also, on the hearing of the cause, direct 
the bill to be retained for a certain time, giving the party whose 
interests are disputed liberty to bring his action for the purpose of 
ascertaining his rights at law ; and when \he legal right is once estab- 
lished before the proper jurisdiction, the Court of Chancery will 
thereupon give such equitable relief to the party in whose favour the 
verdict was given, as he shall be found to be entitled to. 

'If neither of the parties can agree as to the issue for a jury, or the 
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manner in which a case is to be made out on a question at law, both 
points must be settled by the master in compliance with the ordering 
part of the decree, on a warrant taken on for that purpose. 

The most usual reference after an interlocutory decree is to a mas- 
ter in chancery ; but the points which may form the subjects of such 
a reference are too numerous and diversified to be stated here, the 
matters upon which inquiries are directed to be made before the mas« 
ter being almost as multifarious as the questions which are made cog- 
nizable in the court itself, and mainly depend upon the position in 
Which the parties are placed at the hearing, the circumstances involved 
in each particular case, and the consequent direction of the court in 
respect thereof. The principal subjects of reference, however, are to 
examine into any alleged scandal or impertinence contained in the 
bill or answer, and into the sufficiency of any answer or examination ; 
r *lfl6 1 *^^ examine into the regiilarity of proceedings before the 
I- -I court, and all alleged contempts of the court ; to settle 

interrogatories for the examination of parties; to take the accounts of 
executors, administrators, trustees and guardians, and between parties 
of every description ; to determine the claims of creditors and lega- 
tees, and next of kin ; to appoint receivers of personal estates, and 
the rents of real estates, to fix their salaries and examine their 
accounts; to make inquiries into all necessary repairs, the propriety 
of felling timber, and granting leases; to sell estates, and to approve 
of the investment of trust money in the purchase of estates; to 
inquire into their value, to investigate their title, and settle the con- 
veyance; to make inquiries for the heirs and next of kin to persons 
dying intestate ; to appoint guardians of the persons and estatds of 
infants, and to allow proper sums for their maintenance and educa- 
tion ; to appoint committees of the persons and estates of lunatics, 
and to examine the accounts of such committees; to tax the costs of 
proceedings in any suit, and the bi4ls of costs of solicitors, delivered 
to their clients, and referred for taxation ; to inquire whether infants 
be trustees or mortgagees within the st. of 7 Anne, c. 19, or whether 
under the st. 1 W. 4, they be trustees by construction ; and lastly, in 
pursuance of the st. 39 Geo. 3, c. 56, to make inquiries as to the 
mterest of parties in money subject to be laid out in the purchase of 
land. Newl. Ch. Er. V. 1, p. 7. 

r *^197 1 *'^'^e business in the master's office is conducted by 
L J warrants taken out by the party interested in prosecuting 

the decree. The first step after the decree has been duly entered, is 
to procure and leave a copy of the title and ordering, part of it, or 
the inquiries thereby directed, with the master in rotation^ provided 
there has not been a previous reference in the cause-— or in case there 
has been such previous reference, then with the master to whom the 
cause is referred. After these various matters have been exaiinined, 
the party should obtain a warrant from the master to consider the 
decree, and serve it on the clerks in court of all the parties or their 
respective agents, at their seats at the six clerks' office, or upon the 
parties or their solicitors, in cases where they shall have no clerks in 
court. 50 N. O. 

The purposes for which this warrant is taken out are to enable the 
master to regulate, as far as may be, the execution of the decree or 
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order of the court, so far as the ordering part of such decree or order 
extends; as for example, to state what parties are entitled to attend 
future proceedings, to direct the necessary advertisements, and to 
point out which of the several proceedings may be going on pari 
passu^ and as to what particular matters interrogatories for the exani<- 
ination of the parties appear to be necessarv, and whether the rtwit- 
tcrs requiring evidence shall be proved by affidavit, (Gibbs v. Payne, 4 
Sim. 554; Rowley v. Adams, 1 My. & K. 545,) or by the examina- 
tion of witnesses ; and in the *latter case, if necessary, f ^ .^ ^ 
to issue his certificate for a commission ; and if the mas- »• -* 

ter shall think expedient so to do, he shall then fix a certain time or 
certain times within which parties are to take any certain proceeding 
or proceedings before him. 51 N. O. 

Formerly the warrant was to be served two days before the time 
required for the attendance thereon, but the practice did not, it seems, 
require that they should be clear days, thus, Thursday for Saturday, 
or Saturday for Tuesday, (not reckoning the Sunday,) was deemed 
good service ; but there did not in general exist a necessity for the 
party to attend until a third warrant was served on him, which was 
called a peremptory warrant, but now by the 59 N. O. it is directed 
that every warrant for attendance before the master shall be consid* 
ered as peremptory, and under the provisions of the 20 N. N. O. 
there must be two clear days between the service and return thereof. 

It is also provided by the 59 N. O. that on every warrant for atten- 
dance, the master shall continue the attendance beyond the hour, and 
during such time as he thinks proper, and shall be empowered to 
increase the solicitor's fee for attendance in proportion to the time 
actually occupied. . 

• Under the old practice, if it were deemed necessary that the mas- 
ter should proceed de die in diem, a previous order was required to 
enable the master to do so, although such order was not imperative 
upon him, but he *was left to his own discretion to do so r- ^.^^ ^ 
or not. Newl. Ch. Pr. V. 1, p. 324. But the 58 N. O. l ^^^ J 
gives liberty to every master to proceed in all matters de die in diem^ 
at his discretion. 

On the return of the warrant upon leaving, a warrant to proceed 
is taken out ; but the master will generally allow the party ootaining 
a warrant upon leaving, to take out a warrant to proceed at the same 
time, provided the return of the latter be not made for an earlier date 
than if it had been taken out at the returh of the first warrant. 

All parties interested in the property which is to be made th^ sub- 
ject of the inquiry before the master, have a right to attend at his 
office on any of the proceedings whereby their interests in their share 
of the lund may be affected; and under the 53 and 54 N. O. where 
some, or one, but not all the parlies do attend the master at an 
appointed time, (whether the same be fixed by the master personally 
or upon a warrant,) the master shall- be at liberty to proceed ex parte 
if he think it expedient, considering the nature of the case, so to do ; 
and where he has proceeded ex parte, such proceeding shall not in 
any manner.be reviewed in the master's office, unless the master, upon 
a special application made to him for that purpose by a party who 
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\^as absent, shall be satisfied that he was not guilty of wilful delay or 
negligence, and then only upon payment of all costs occasioned upon 
his non-attendance. 

r *200 1 There is generally in the ordering part of the decree 
^ -I *a direction to the master to advertise. This is done for 

the purpose of inducing creditors to come in and prove their debts 
within a certain time, or for the heir at law or next of kin to prefer 
their respective claims before the master. On every inquiry there are 
two advertisements, the one general, which merely states the reason 
for which it is inserted, and the other peremptory, which specifies 
both the purpose, and limits the period for the respective claimants to 
come in* 

If the party interested in prosecuting the decree can ascertain that 
all the matters directed to be inquired into by the master have been 
satisfactorily answered, he may procure the master to issue the war- 
rant on preparing his draft report, which is served on the clerk in 
court of all parties; but he must previously take out a warrant, 
requiring the parties to show cause why such warrant should not 
issue. 67 N. O. The object of the previous warrant is to enable them 
to complete their evidence, sin6e by the 67ih N. O. the master is not 
to receive further evidence as to any matter depending before him 
after issuing the warrant on preparing his report. 
• If no cause be shown at the return of the warrant, or only aft 
insufficient one, the master prepares his draft report, and issues a 
warrant on preparing such report, copies of which are taken by the 
parties who are interested in the suit. 

The next thing to be done by the party prosecuting the decree, is 
r ^201 1 ^^ ^^^^ ^"^ ^ warrant to settle the master's *report, which 
*• -'he serves on the other parties, to enable them to attend at 

the return of the warrant at the master's office where the report is 
^one through, and the parties are allowed to raise their objections to 
the whole or any portion of it they think fit, in order that they may 
be satisfied as to the effect of such report previous to its being signed. 

The report being settled, the party must take out a warrant to sign, 
which is a four-day warrant, and on the return of the same, unless 
any of the parties be dissatisfied therewith, and leave their objections 
at the master's office on or before the day on which it is made return- 
able, the report is transcribed and signed by the master. 

When any matter comes before the master of so little importance 
as not to require the attendance of parties, as for example, if it be to 
give his opinion respecting a particular fact or state of proceedings, 
he merely states the results of his inquiries to the court by a certifi- 
cate, and not the more formal process of a report. 

Before a party is permitted to take exceptions to the master's 
report, he must state his ground of dissatisfaction, in the shape of 
objections to the draft report previous \o its being signed, in order that 
the master may have a further opportunity of considering the several 
points of which the parties disapprove. In case the questions in dis- 
pute should afterwards come before the court as exceptions, in conse- 
quence of the objections not being allowed bv the master, the objec- 
tions themselves must be the groundwork K)r such exceptions ; for 
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although there may exist some difference in point of *form r ^202 1 
and constpuction, yet they are both essentially the same. *- •■ 

On leaving the objections to the draft report, a warrant must of course 
1)0 taken out and served on th^ clerk in court of all the parties claim- 
ing any interest in the report ; on the return of the warrant, a war- 
rant to proceed is next taken but and served in like manner, upon 
which the parties attend before the master before whom the objections 
are canvassed and discussed, and. the master either gives his opinion 
at the time, or if he has not fully made up his mind, may reserve his 
decision till a future day. 

. If the master see fit to disallow the objections as being insufficient 
to alter the report, it is then signed by him, b^ if they are allowed, 
either altogether or in part only, the objecting party must take out 
and serve a warrant to vary the report in conformity to the master's 
judgment, which is followed by another warrant to sign. If the 
adverse party be not satisfied with the master's decision and the alter- 
ations thereupon, he may on his part also ledve objections before the 
report, as varied according to the master's judgment, is signed by him. 

After the report has been transcribed and signed, it is filed at the 
report oflice, as the court will take no notice of a report, or issue any 
proceedings thereupon, until it is on the file. The next step in point 
of order after the report has been filed, is to confirm it, but this is only 
when ihe nature of the report is such as requires confirmation ; fpf 
there are some whiqh do not, by reason of their comparatively minor 
importance, require any further order of the court to rendisr them 
complete, or give *effect to their future operations — as for |. ^oqo -i 
instance, when the report is upon a reference to compute ^ ^ 

interest upon a fund, or matters of calculation, or where the report is 
respecting the appointment of trustees, &c. 

But when the order of reference is such as involves in itself any 
question of law or of fact, upon which the court may consider it 
necessary to give a farther decision, the master's report must be con- 
firmed by orders nisi and absolute before it can be deemed complete 
or effectual for any further proceedings. If no cause be«shown at 
the expiration of eight days after the service of the order nisi on the 
defendant's clerk in court, the party may move to confirm the order 
nisi absolute. In computing the eight days, ot)e is to be taken inclu- 
sive and the other exclusive. 


As soon as the master's report has been filed,, but before t|ie order 
nisi to confirm the same has been made absolute, (where it is of such 
a description as to require confirmation,) the party who is dissatisfied 
with the report may bring the matter before the court, either in the 
form of exceptions theretp, or by di petition for the master to review 
his report. 

Whenever a report is objected to which involves in its considera- 
tion a point of law or a question of fact, it must be presented to the 
court in the form of an exception — ^o also in the master's certificate 
of the suflliciency or insufliciency oi 9it\y pleading relating to scandal 
or impertinence, or the allowance of interrogatories, iir ^oq± 1 
♦any of the parties object thereto, they must do so by I- •* 

means of exceptions. 
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Where the master's report does not textend either to a matter of 
Jaw or of fact, or a question of pleading, and the ground of objection 
is not patent upon the face of the report, iHe party dissatisfied ihere- 
"with must present his petition that the master may review his report. 
But if the ground of obiection be apparent on the face of the report, 
the question may be raised and settled at the hearing of the petition 
by one party, for confirming the report and consequential directionis, 
\irithoui a counter-petition being presented by the other party. Of 
these are such reports as relate to the appointment of trustees, or 
guardians, or receivers, or consignees, and the passing their accounts. 

Here it may be necessary to observe that whenever a cause is set 
down for further directions and c^sts, it is only where there has been 
a decree or a decretal order, and after the master^s report has been 
absolutely confirmed. This must be done by the plaintiff presenting 
a petition to the court in which the cause is intended to be heardt; 
and where a party has excepted to the report, he prays that the 
cause may t:ome on to be beard, together with the exceptions. On 
the hearing of a cause on further directions, the court cannot do 
any thing, the result of which will be tp alter or vary the decree or 
« order made on the original hearing. Fritchard v. Draper, 1 R. & 

r ^Q- ^ •When the cause comes on again to be considered by 
*- J the court updn the master's report for further directions, 

it will generally determine the rights of the parties, and make such 
order as will conclude the whole suit ; but where on the hearing on 
further directions the court sees fit before making a final decree to 
direct further inquiries to be made by the master, it will reserve all 
further directions until the master shall have made his further report^ 
which being dope, and the court is satisfied therewith, a final decree 
will be pronounced, which can only be altered or reversed by means 
of a rehearing, or appeal, as before observed. 

The manner in which this court compels obedience , to its orders 
and decrees, is by issuing a sequestration against the persona] estatei 
and the rents and profits of the real estates, and now by 1 W. 4, c. 
86, if a person being directed by any decree or order to execute any 
deed or make a surrender or transfer, or to levy a fine, or sulOfer a 
recovery, and shall have refused or neglected so to do, and shall have 
been committed to prison for such contempt, or being confined in 
prison for any other cause, shall have been detained under process 
for such contempt, and shall remain there, the court may upon nhotion 
or petition and upon affidavit that such' person has, after the expird- 
fion of two calendar months from the time of his being committed 
under, or charged with, or detained under such process, again refuse 
to execute such deed, or make such surrender or transfer, or levy, or 

r *206 1 ^^^'^^ ^^^^ ^'^®» ^' recovery, order or *appoint one of the 
*• J masters in ordinary, or if the act is to be done out of 

London, then, if necessary, one tf the masters extraordinary to exe- 
cute such deed, or to make such surrender or transfer, for, and in the 
name of such person, and to levy such fine, or suflfer such recovery 
in his name, and do all act^ necessary to give validity and operation 
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to such fine and recoveryft and to lead or declare the uses thereof; 
and all these acts by the said master shall in all respects have the 
same force and validity as if the same had been done by the party 
himself. 

When a commission of sequestration is awardeid» it is binding from 
that time, and not merely from the day on which it is executed ; (1 
Vern. 58 ;) and the party on whose behalf the sequestration issues is 
entitled thereto, although the body is in custody under an attachment 
at the same time ; but no sequestration lies till the time for the retura 
of the attachment is out on which the body was taken ; (Martin v. 
Kerridge, 3 P. Wm. 240; Const, v. Barr, 2 Russ. 161 ;) whereas, 
according to the practice of the common law, a plaintiff cannot haye 
an execution against the goods of the defendant under the writ of 
fieri facias after he has issued his capias satisfaciendum against the 
body of the defendant. 

In Coulson and Gardiner, (3 Swans. Rep. 279, n. («.)), it was 
determined that a sequestration prevails against a prior conveyance 
♦designed to defeat it ; but not against prior conveyance r ^o^iy -i 
made bona fide, or for a valuable consideration ; and in I- -■ 

the same case it was held that sequestrations may be of copyholds as 
^ell as of other lands. See also Marquis of Caermarthen v. Hawson, 
Ibid. 294. 

To prevent a fraudulent collusion between the party against whom 
the sequestration issues, and another person setting up a fictitious 
claim, the court will allow the sequestrator to seize all property of a 
tangible nature, which prima facie belongs to the party in contempt ; 
and if the rights of third persons are involved in such property, they 
will be allowed to come in and prefer their claims, and be examined 
pro interesse suo in the lands or goods sequestered, or they may apply 
for leave to bring an ejectment to recover their lands. 

If the defendant refuse to give up possession of an estate after a 
decree directing him so to do, the plaintiff may obtain an order of 
course for a lorit of assistance to compel him ; and under 1 Wm. 4, 
c. 36 — Ru. 19, — where any party obstinately retains possession of 
lands, or other real property, after a writ of execution of a decree, or 
an order for delivery ot possession has been duly served, and demand 
of possession made, and upon an aflidavit of such service of the writ 
of execution, and of such demand made thereunder, and a refusal to 
comply therewith on the part of the person against whom the writ 
is issijed, the party issuing it shall be at liberty to obtain the usual 
♦order of course for the u?rii of assistance to issue, and r ^vqq t 
that the intermediate writs of attachment and injunction, ^ -■ 

further commanding the party to deliver possession, or any other 
writ shall be unnecessary. 

If it be necessary to enforce an order of the court against a person 
who is not a party to the record, he must be personally served with a 
copy of the order, limiting a time for the performance of the act 
required of him to be done, since an attachment, or a writ of execu- 
tion, can only issue against one who is a party to the record. And 
in case a person refusing to comply with the decree or order of the 

t Now by 3 & 4 W. 4, e. 74, substituted bj enrolment. 
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court, be entitled tp the privile^Q of parliatnent, such person cannot 
be attached or committea for disobedience or contempt, but must be 
proceeded against by an order for a sequestration nisi, M^hich, on no 
cause being shown within the time limited by the order, is made 
absolute. 

Ip compelling the performance of a decree by a corporation, it is 
Msual to issue a distringas, an alias distringas, and an alias pluries 
distringas, previous to the writ of sequestration, although in some 
cases this formality has been dispensed with, and instead of going 
through the whole line of process, a sequestration nisi has been 
ordered at the return of the first distringas. Lowton v. Marquis of 
Colchester, 3 Mer. 546. 

^According to the strict rules of the common law, a married woman 
r ^nQQ 1 could have no separate interest in *property independent 
*• J of her husband, tne queen-consort only excepted ; but the 

courts of equity^ after trusts became pretty well established, have found 
means to relax the strictness of the common law, by giving a married 
woman, through the intervention of a trustee, a power of changing 
or disposing of property limited to her sole and separate use, without 
the concurrenee of her husband* 

As an equitable consequence of this power, is the right which the 
court claims to enforce its decrees against a married woman, by 
awarding execution against her property, a$ well pprsoual as the 
rents ana profits of her real estate ; but herein the court goes no fur« 
ther : it acts only in rem, but not in personam^ and therefore cannot 
attach her body, but will leave it where it was placed by the common 
law, viz., in the power of her husband. 


[ •210 ] ♦CHAPTER XVIII. 

SUIVG AlTD DBreNOIRG — IN FORMA PAUPERIS — COSTS. . 

A P£Rsoir swearing that he is not worth five pounds after all his 
debts are paid, his wearing apparel, and that which forms the subject 
of the suit (provided it be not in his possession), only excepted, will 
be allowed to prosecute or defend his right without incurring the same . 
degree of costs which all other suitors are liable to ; and for this pur- 
pose the person, whether plaintiff or defendant, upon a petition being 
presenteu to the master of the rolls, accompanied with an affidavit, 
together with counsel's certificate, that he nas a just cause of suit, 
may obtain an order to sue or defend in forma pauperis, and the court 
vfill thereupon allow him counsel and a six clerk. But with respect 
to the certificate of counsel we must observe that although it be required 
in the case of a plaintifi*, it is considered unnecessary on behalf of a^ 
defendant pauper. 

After a person is admitted to sue as a pauper, no fee or reward 
r *211 1 ^"^^ ^^ taken of such party by any counsel *or attorney, 
^ -' nor any contract or agreement be made for any recom- 

pense or reward afterwards, under pain of the displeasure of the 
court : neither may they refuse their assistance to the pauper, unless 
they can satisfy the court that they have good reason for their for- 
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bearance : but this privilege doea not exempt him from paying for 
the labour of writing. Beam, Ord. Ch. 215 & 216. 

The affidavit of the suitor's poverty must be made by himself, and 
not a^ third person; (1 Dick. 136; Wilkinson v. Belcher, 2 Bro.C. C. 
272;) and the affidavit of a defendant, that he is not worth more than 
five pounds, except the matter in question, will not entitle him to 
defend in forma pauperis, when he appears to be in possession of land 
which forms the subject of litigation. Spencer v. Bryant, 11 Yes. 
49. 

A person suing as a pauper can only do so in his own right, and 
not in autre droit as an executor or administrator, (Paradice v. Shep* 
herd, 1 Dick. 136,) but a guardian appointed under st. 1 Wm. 4, c. 
36— R. 9, confined for contempt, being an idiot, lunatic, or non com'' 
fo$ mentis, may, under the discretion of the court, defend in fanma 
pauperis. • 

If a pauper file an improper bill he may be committed, and the 
court will order him to be dispaupered where his conduct has beeo 
gross and vexatious ; (Pearson v. Belcher, 4 Yes. 629 ; Wagner v. 
Mears, 3 Sim. 127;) and *if after having commenced the r ^nio 1 
suit as a pauper, he becomes of ability to sue, the court ^ -> 

will order him to be dispaupered; so also, if it appear that he is in 
possession of such property that he ought not to sue in forma pau- 
perisyas where he is in possession and receives the rents of the lands 
in question, — although the defendant is entitled to take possession 
under a verdict at law. But a charity fund raised for the purpose of 
enabling a pauper to conduct his suit is not a ground for dispagper- 
iog him. 16 Yes. 407. 

A party suing or defending in forma pauperis will only be allowed 
what are termed pauper costs, viz. so much as he has proved, upon 
oath before the master, to have been out of pocket ; (2 Eq. Ca. Abr. 
633 ;) but there are some cases where they will be taxed as dives 
costs, i, e. as the costs of a party not suing in forma pauperis. 

Lord Eldon, in the case of Rattray v. George, 16 Yes. 232, in 
giving his opinion upon the matters of pauper and dives costs, con- 
siders there was no fixed rule upon the subject, but it was discretion- 
ary in the court according to the merits of the case. Thus, where 
the defendant put in an answer to a pauper's bill, which answer was 
reported impertinent, he decided that the costs of expunging the 
impertinence should be taxed as dives costs, and when taxed to be 
paid into court ; so when a plea and demurrer was put in to a pauper 
plaintiff's bill, which was ^overruled, the court ordered r ^013 1 
the costs to be taxed against the defendant as dives costs, ^ -' 

upon the principle that the counsel and solicitor do not give their 
labour to the adverse party, but to the pauper. 1 Eq. Ca. Abr. 125. 

The costs of a suit are generally ascertained by the master, and 
when his certificate of the amount of costs is filed they are recover- 
able by a subpoana, and attachment if directed to be paid by, and to 
a party to the record, but unless they be recoverable by and from a 
party on the record a special application must be made to the court 
mstead of issuing a subpoena for that purpose. 2 Atk. 392. In the 
case of one so, circumstanced, it is usual to serve him with the mas. 
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ter's certificate, and a copy of the order for payment, and on his non 
compliance witK such order he is served with a notice of motion to 
pay within a given time; if at the expiration of such time he has not 
paid the amount, the party seeking the costs must serve him with a 
four-day notice eilher to pay the costs or stand committed : this order, 
is then made absolute and the party in contempt is forthwith turned 
over to the Fleet, and if he still continue in disobedience to the order 
of the court a sequestration issues. 

If a party, who by a decree is directed personally to pay the costs, 
dies before taxation, and there remains nothing else to be done under 
r *214 1 ^"^^ decree, the •obligation to pay the costs dies with 
*■ J him, since the court will not allow a suit to be revived 

for thQ sake of costs alone* 1 Dick. 16. But if the costs were actu- 
ally taxed before the party's death, which would thus render them 
in the nature of liquidated damages, or there remained, in addition to 
the payment of costs, anything further to be executed in the decree 
which would in itself require a bill of revivor to complete it, in such 
case, notwithstanding the party dies before taxation, the suit may be 
revived for costs. 


We have thus taken a general survey of ihe proceedings in a court 
of chancery, from the commencement to the termination of a suit, 
during the progress of which the student cannot but have observed, 
by reason of the narrow limits afforded for the consideration of the 
subject, that most of the chapters have been treated with a necessary 
brevity. But although we must acknowledge that many of the topics, 
if exclusively discussed, would in themselves furnish materials for 
several volumes, yet, it is presumed that by an attentive perusal of 
these few pages submitted to the student's notice, he will be enabled 
so far to master the leading features of a suit i» equity, as not to feel 
bewildered while engaged in the innumerable points of detail that are 
more or less incident to every stage of the proceedings, but which- 
r *2i^ n are beyond the design and compass of these pages to 
*■ -I *anticipate, since many of them are only to be acquired 

by actual practice and long tried experience. 

There will however be seen as well in this, as in every other trea- 
tise on equity jurisprudence, sufficient to correct the erroneous idea, 
too often entertained by the vulgar and uninitiated, in regard to the 
lax and uncertain principles that regulate the decisions of our judges 
in the court of chancery, as being left to the/orwm conscientias oi the 
person who happens at the time to be the presiding genius of the 
court; a notion acquired perhaps by the intelligent and learned, 
either from their own abstract speculations upon the subject,— ^a too 
exclusive consideration of the systems of Roman jurisprudence, or of 
every other country except their own, and a notion generated 
among the vulgar either from their proneness to lay hold by the 
wrong handle of whatever pertains to law and lawyers, or what is 
roost probable, from no consideration at all. The reader, however, 
as he carefully traces the histoiy of the rise and progress of our courts 
of chancery from the time of the " Father of Equity," Lord Notting- 
ham, up to the present moment, and marks the analogy so frequently 
observed between the equity and common law courts, will observe 
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the jealousy with which our great lawyers have adhered as much as 
possible to the broad and well-trodden paths of the old conamon law ; 
he will discover moreover, that in the administration of the equitable 
jurisdiction, the chancellor himself, so far from being left to decide 
according to what he may deem reasonable in reference to the cir- 
cumstances of ^each particular case, is tied dovi^n to cer- r *2i5 i 
tain fixed principles contained in the decisions of his pre- ^ ■■ 

decessors, and us seen in the voluminous reports which have been 
transmitted to as in an unbroken series from the days of Vernon to 
our own; so that the pourts of chancery which at first sight appear 
to be repugnant to our favourite notions of the common law have, by 
the sound intelligence and the. unwearied exertions of those clear and 
master minds that have sqccessivejy occupied the woolsack and ren- 
dered their names illustrious for talent and iiitegrity, mut,ually co- 
operated to fix our equitable tribunal on such a basis as to meet the 
exigencies which are perpetually arising to a nation like our own, 
boasting of its civil rights, its unrivalled commerce, and its constitu^ 
tiona! freedom. 


INDEX. 


The pages referred to are those between brackets [ ]. 


ACCIDENT and mistake relieved against 

in a court of equity, 12. 
ACCOUNT, why recognised in equity, 

la 

in what cases a bill for account may 
he filed, 19. 

not cognizable in equity, where capa- 
ble of proof, and a matter of ^et-off 
at laWi — 

account of partnership transactions, the 
subject of a court of equity, 21. 

stale demand why not relieved in 
equity, — 

stated account not to be unravelled 
unless where fraud appears, 22. 
AGREEMENTS, specific performance 
of, 69. 

what the court requires in specifically 
performing agreements, 73. 

parol agreements, in what cases en- 
forced, notwithstanding the statute 
of frauds, 74. 


when the defendant may iimist upon 

the statute, 75. 
case in which laches will prevent a 

specific performance, 77. 
AMENDMENT of plaintiff 's bill not 

allowed after replication, except 

under circumstances, 170. 
ANSWER, attachment for want erf", 132. 
process of attachment for want of an 

answer similar to that for want of 

appearance, -«- 
when considered as sealed, ~« 
24th N. N. O., 136. 
answer, the most usual ground of de- 
fence, 158. 
exceptions to answer, 160. 
when answer deemed impertinent, 16L 
when taken by commissioners, 162. 
answer of peers, quakers, corporation 

aggregate, foreigners and infants, 

163. 
Appeal,petiticii, firom whom obt&ined,19Q. 


no 
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APPEARANCE of defendant, 129. 
alteration in N. N. O., as to defend- 
ant's appearance, 130. 
Assistance, writ of, 207. 
ATTACHMENT, 119. 

when considered as sealed, — 

efiect of sealing it on the day when 

appearance is entered, — 
irregular, if sealed before defendant is 

in contempt, 1 W. 4^ c. 36, 120. . 
when returnable, 121. 
contempt, four sorts, — 
sheriff's return of attachment, 122, 
taking the bill pro cm\fe$90, under 1 

W. 4, c. 36, 4 3, 124. 
in cases of married woman, infants, 
persons of unsound mind, corpora- 
tions, 127. 
Attorney, when at liberty to treat for his 

client's property, 27. 
Auctioneer, how regarded, 26. 

BILL, English, why so called, 93. 

different parts of, 95. 

various kinds of bills, 102. 

praying relief, — ^not praying relief, — 

mterpleader, 103. 

certiorari, — 

discovery, 104. 

to perpetuate the testimony of wit- 
nesses, 105. 

supplemental bill, 106. 

bill of revivor, 107. 

bill of revivor and supplement, 109. 

original bill in the nature of a bill of 
revivor, 110. 

of a supplemental bill, — 

cross bill, 111. 

bill of review, 112. 

bill in the nature of a bill of review, 
113. 

to impeach a decree obtained by 'fraud, 

to suspend the operation of decrees, 
114. 

to carry a decree into execution, — 
in the nature of a bill of revivor, — 

original bill in the nature of a sup- 
plemental bill, 115. 


CAVEAT against a decree, efiect of, 
191. 
must be entered with the secretary of 
decrees and injunctions, 192. 

Commission to examine witnesses, 179. 

Conveyances, voluntary, when set aside 
in equity, 56. 

Copyholds, defective, surrender of, sup- 
plied in equity, 14 

Costs, 213. 

DECREE, nisi and final, 187. 


minutes of decree, 189. 

settling and drawing upof minutes, ■^— 

passing and entering minutes, — 

enrolment, effect of, 190. 

When a decree is not signed and en- 
rolled a supplemental bill in the 
nature of a bill of review may be 
brought; or when there is error 
apparent a petition of rehearing, 
192, 

interlocutory, reference thereupon to 
the master, 195. 

a^inst a married woman, 209. 
DEED, loss of supplied in equity, 12. 

defence to a bill, different modes of, 
138. 
DEMURRER, where any objection ap- 
parent arises on the bill, — 

prmcipal grounds of demurrer, 139. 

to discovery only, will not hold for 
want of pa^^s, 145. 

defendant cannot demur to discovery 
only, unless also to relief, — 

speakinf^ demurrer, — 

demurrer must be drawn and signed 
by counsel, — 

defendant cannot demur after obtain- 
ing an order for time, 146. 
DISCLAIMER, when resorted to by 
defendant, 165. 

put in Upon oath of defendant, — 

when inconsistent with answer, answer 
is preferred, — 


EQUITY, court of, at Rome, 2. 
definition of, by Aristotle, — 
Scotland and England, 3. 
examination de bene esse when allow- 
ed, 105. 
EXCEPTIONS to answer, 160. 
for scandal and impertinence, 166. 
plaintiff allowed two lunar jnonths to 

deliver exceptions, — 
master's report and exceptions thereto, 
168,203. 

FRAUD in equity recognised only in a 
civil, not a criminal point of view, 
23. 

object of a court of equity with respect 
to firaud — 1. To prevent fraud, 2. 
To redress fraud, — 

fraud, definition of, 52. 

fraud in obtaining a will not cogniza- 
ble in equity, S. 

general rules respecting fraud, — 

suggestio falsi, 54. 

ntfpressio vert, when relieved against 
in equity, 55. 

inadequacy of consideration, when 
deemed fraudulent, — 

ground of setting it aside, 56. 
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GUARDIAN forbidden to treat for the 
property of his ward, 27. 

HEARING, setting cause down for, 184. 
Six Clerks' certificate as to regularity 
of mesne process before setting down 
the cause for hearing, 185. 
consent, and sh(^ causes, — 
Ignorantia jaris^ in what manner under- 
stood, 17. 
* 
INFANTS, care^of, belongs to the sove- 
reign as parens patruBf 60. 

' ' must become wards of court to 
entitle them to its aid, — 
in what cases the court, will remove a 
man's infant children from his cus* 
tody, 61. 
purposes for which the court exercises 
its jurisdiction with respect to in- 
fknts, 63. 
power of a father under st. 12 Car. 2, 
c. 24, to appoint a guardian over his 
infant children, by testamentary dis- 
position, — 
testamentary guardian cannot be ap- 
pointed by a mother, — 
practice of the court with regard to 

maintenance of in&nts, 64. 
marriage of infant waifds, 66. 
contempt of marrying an infant ward 

without consent of the court, 67. 
infant when constructive trustee, 1 
Wm. 4, c. 60, relating thereto, 68. 
INJUNCTIONS, in what cases applied 
for, 28. 
are common^ 29. 
or specialj 82. 
how dissolved — 1. the common, 33. 

2. the special, 35; 
to stay waste, — 
to restrain the infringement of patents, 

38. 
of copjnright, 40. 
not granted where an aption at law 

cannot be maintained, 41. 
fair and bona fide abridgement allowed, 

42. 
private letters restrained by, 43. 
musical compositions, — 
negotiable secuiities before they be- 
come due, 45. 
nuisances, 46^ 
Interpleader, bill of, when resorted to, 

50. 
Inadequacy of consideration, 55. 
Interest at law and in equity, difierence 

between, 78. 
Interrogatories to a witness when leading 

will be suppressed, 183. 
JUDGMENT, subpcena to hear, 186. 


JURISDICTION, common law belong- 
ing to the Court of Chancery, 6. 

Chancellor's power in choosing Cursi- 
tors, 7. 

petty bag office, — 

delegates, court of, 8. 

review, commissioners of, -«- 

bankruptcy, 9. 

specially delegated, 10. 

equitable, 11. 

LAW, issue at, 194. 

Letter missive, instead of a subposna, 
must be served on a defbndant being 
a peer, 118. * •• 

Lively of seisin, want of supplied in 
equity, 13* 

MAINTENANCE of infant wards, 64. 

Marriage settlements, mistake in execu- 
tion of, rectified by a court^of equity, 
14. 

Masters in Chancery, matters referred 
to them, 195. 

Marriage of infiint wards, 66. 

Minutes of decree, 189. 

Mistake in contract for valuable conside- 
ration, remedied in equity, 13. 

NUISANCES, public and private, 46. 
public nuisance, in what manner pre- 
vented, 47. 
private, 48. 

OFFICE, Masters, business conducted 

therein by warrants, 197. 
Objections to master's report, 201. 

PARTIES to a suit, 99. 

Parties, their right to attend in the mas- 
ter's office, 199. 

Patents, different practice of the court in 
relation to an ancient and recent 
patent, 39. 

Suing ia forma pauperis^ 210. 

Pauper and dives costs, 212. 

Peace, bill of, for what purpose used, 49. 

Petition of review, 203. 

PLEA, nature of, 146. 
used when the objection to plaintiff's 

bill is not apparent^ — 
principal grounds of a plea, 147, et seq* 

Powers, defect in execution of, supplied 
in a court of equity, 14. 

Publication, passing of, 177. 

Purpresture, what, 48. 

Q^ia timet, bill of, under what circum- 
stances filed, 51. 

REHEARING, petition of, 112. 
Rejoin, subpoena to, its effect, 175. 
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REPLICATION, when used, 174. 
within what time after answ-er, — 

REPORT of the master settling and 
signing the same; la^ections and 
exceptions thereto, filing and con- 
firming the report, 200—203. 

Review, bill of, after decree, 192. 

BEQUBSTRATION nisi and absolute 

in case of peers and members of par> 

lioment,, 135. 
under a decree in pursuance of 1 W. 

4, c. 38r206, 
from yhat limt a commission of .se- 

queltration is binding, 200. * 
Specific performance of agreementiS; 69. 
principles of equity relating thereto, 

69, et seq. 
SUBPCENA, what, lia 
5th N. K. O., 117. 
fresh stftpoena, when issued, — 
when necessary to serve a subpoena, 

118. 
service on ^ Sunday irregular, — 
in the case of a peer, a letter missive, 

to appear #iien defendant lives in the 

country, 129. 
SUITS on behalf of the crown, by whom 

instituted, 91. 
bodies politic and corporate, 92, 
feme covert, in what cases she may 

sue and defend without her husband, 

in&nts and lunatics, 93. 
parties to a suit, 99. 
all parties interested must join, — 
exceptions to the rule, 100< 
. all the ^tners must join in a bill for 
a dissolution of partnership, — 
Attorney General, a party to a suit 
relating to charitable funds, — 

TRUSTEES, why not allowed to be 
purchasers of trust estates, 24. 
trustee for the sale of an infant's es- 
tate becoming purchaser, 25. 
when an infant is constructive trustee, 
68 


responsibilities of trustees, 88. 
TRUSTS unknown to the conunoH la 
.81.- 
difl^rence between trusts and uses 

common law, — 
origin of uses |Ad trusts, 81. " 
' statute of .uses?, 27 Hen. 8, c. 10, ai 
its effects, 83* 
difiierent inter 3sts in lisLnd, in respe 

of uses and trusts, 8^ 
definition of trusts, 86. 
trusts are either express or implied, • 

WARRANTS, proceedings in the ms 

ter's office conducted by them, 19^ 

WASTE, voluntary and permissive, 36 

in whom punishable atcommon law, - 

in what kind of property may was 

be committed, 38. 
Will, error on the face of it remedied 

equity, 15. 
WITNESSES, examination of, how c 

fected, 175. 
peer, answering as a witness to inte 

rogatories, examined on oath, 176. 
passing publication by the clerks i 

court, or examiner, 177. 
period limited for passing publicatic 

mhy be enlarged, 178. 
publication of depositions taken c 

bene esse cannot take place unt 

after the death of the person exao 

ined, — 
commission to examine witnesses whc 

the parties reside in the country ( 

abroad, 179. 
oath to be taken by commissioners prt 

vious to executing cotmmission, — 
when commissioners may proceed 1 

examine ex parte, 180. 
return of commission, — 
17 N. N. O., 181. 
subpoena ad testificandum, when wi' 

nesses af e vuwilllng to attend, 182. 

conifequen^es of not attending thereoi 

- 

witness must sign his examinatior 
183. 
Writ of assistance, 207. 


